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DEPARTMENT OF FORESTRY, FISHERIES AND THE ENVIRONMENT
NO. 6808 7 November 2025

NATIONAL ENVIRONMENTAL MANAGEMENT ACT, 1998
(ACT NO. 107 OF 1998)

CONSULTATION ON THE INTENTION TO PRESCRIBE MINIMUM INFORMATION REQUIREMENTS
FOR THE EXPLORATION AND PRODUCTION OF ONSHORE PETROLEUM USING FRACTURING
TECHNOLOGY

I, Dion Travers George, Minister of Forestry, Fisheries and the Environment, hereby consult on the
intention to prescribe Minimum Information Requirements for the Exploration and Production of Onshore
Petroleum Using Fracturing Technology, Revision 0, October 2025 in terms of section 24(5)(h) of the
National Environmental Management Act, 1998 (Act No. 107 of 1998). These draft Minimum Information
Requirements are published simultaneously with, and are intended to support, the proposed Regulations
for the Exploration and Production of Onshore Petroleum Using Fracturing Technology, 2025.

Members of the public are invited to submit written comments or input, within 30 days from the date of
the publication of this notice in the Government Gazette, or a notification in a newspaper, whichever
occurs last, to any of the following addresses:

By post to: Department of Forestry, Fisheries and the Environment
The Director-General
Attention: Mr Simon Moganetsi

Private Bag X447

PRETORIA

0001
By hand at: Reception, Environment House, 473 Steve Biko Road, Arcadia, Pretoria.
By e-mail: Smoganetsi@dffe.gov.za.

Any enquiries in connection with the notice can be directed to Mr Simon Moganetsi at 012 399 9309 or
by mail at Smoganetsi@dffe.gov.za.

A hard copy of any notice or document associated with this Government Gazette can be requested from
Ms M Masondo at email: mmasondo@dffe.gov.za or collected at the Department’s physical address as
indicated above. The documents can be downloaded from the Department's website at
https://www.dffe.gov.za/projectprogrammes/environmental_management_instruments and the
Government  Notice can be downloaded from the Department's website at
https://www.dffe.gov.za/legislation/gazetted notices.

Comments or input received after the closing date may be disregarded.

This gazette is also available free online at www.gpwonline.co.za
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The Depariment of Forestry, Fisheries and the Environment complies with the Protection of Personal
Information Act, 2013 (Act No. 4 of 2013). Comments received and responses therete are collated into a
comments and response report which will be made available to the public as part of the consultaticn
process. If a commenting party has any objection to his or her name, or the name of the represented
company/ organisation, being made publicly available in the comments and responses report, such
objection should be highlighted in bold &s part of the comments submitted in response to this Government
Notice.

DR DION TRAVERS GEORGE
MINISTER OF FORESTRY, FISHERIES AND THE ENVIRONMENT
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SCHEDULE

1. The Department of Forestry, Fisheries and the Environment has, through an inter-governmental
drafting process, developed the draft Minimum Information Requirements for the Exploration and
Production of Onshore Petroleum Using Fracturing Technology, Revision 0, October 2025 (MIRs for
Exploration and Production) which supports the proposed Regulations for the Exploration and
Production of Onshore Petroleum Resources Requiring Fracturing Technology.

2. The MIRs for Exploration and Production focusses on the onshore exploration and production of
petroleum which requires the use of fracturing technology and has been developed with the following
objectives, namely to-

2.1. identify and consolidate the assessment and reporting requirements of all decision-making
authorities into one document;

2.2. facilitate the combination of the information prepared in line with these MIRs for Exploration and
Production into one consolidated assessment report to inform decision-making by all relevant
decision-making authorities;

2.3. facilitate consultation with stakeholders on the consolidated assessment report, integrated
operational monitoring plan and environmental management programme through one integrated
public participation process; and

2.4, facilitate the submission of the consolidated assessment report, integrated operational
monitoring plan and environmental management programme to all decision-making authorities.

3. The MIR for Exploration and Production can be accessed at
https://www.dffe.gov.za/projectprogrammes/environmental_management_instruments _and  the
Government Notice can be downloaded from the Department's website at
https://www.dffe.gov.za/legislation/gazetted notices
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Definitions

“animal” means a particular kind of living organism, one that can move voluntarily and can find and
digest food and includes birds and insects;

“coalbed methane” means natural gas extracted from coal beds;

“consolidated assessment report” means the report contemplated in regulation 8(9) of the NEMA
Fracturing Regulations;

“cumulative impact” means the past, current and reasonably foreseeable future impact of an activity,
considered together with the impact of activities associated with that activity, that in itself may not
be significant, but may become significant when added to the existing and reasonably foreseeable
impacts eventuating from similar or diverse activities;

"designated Agency” means the agency designated in terms of section 70 of the Mineral and
Petroleum Resources Act, 2002;

“Environmental Impact Assessment Regulations” means the regulations published in terms of
sections 24(5) and 44 of the Act;

“environmental permissions” means the relevant rights, permits, authorisations and licences that
must be obtained by the developer prior to the exercising of an exploration or production right to
which these minimum information requirements relate and includes:

(a) an exploration right issued in terms of section 80 of the Mineral and Petroleum Resources
Development Act, 2002;

(b) A production right issued in terms of section 83 of the Mineral and Petroleum Resources
Development Act, 2002;

(b) a heritage permit issued in terms of Chapter 2 of the National Heritage Resources Act,
1999, or a written approval issued in terms of Chapters 8 and 9 of the Kwa-Zulu Natal
Amafa and Research Institute Act 2018 (Act No. 5 of 2018) where relevant;

(c) an environmental authorisation issued for activity 20 or 20A of Listing Notice 2 of the
Environmental Impact Assessment Regulations, 2014;

(d) a water use licence issued in terms of the National Water Act, 1998 (Act No. 36 of 1998);
and

(e) approval from the Minister responsible for mineral resources of the plans, reports and the
determination of financial provision as contemplated in the Financial Provisioning
Regulations.

“exploration" means any activity which includes onshore 2-D and 3-D seismic investigations which
could include the drilling of exploration wells, with the intention of locating a petroleum reserve
including coal bed methane and includes the use of stimulation technologies limited to fracturing and
re-fracturing;

"exploration well" means a stratigraphic well drilled for the purpose of obtaining specific geological
and geophysical information to prove, define and assess the existence and commerciality of a
petroleum reserve;

“Financial Provisioning Regulations” means the Financial Provisioning Regulations published in terms
of section 44(1)(aE), (aF), (aG), (aH) read with sections 24(5)(b)(ix), 24(5)(d), 24N, 24P, 24PA and 24R
of the Act;

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 7 NOVEMBER 2025 No. 53637

103

“flow back” means fracturing additives and other fluids that return to the surface after fracturing has
been completed;

“fracturing” means an intervention performed on a well to increase production by improving the flow
of petroleum including coal bed methane from the drainage area into the well bore and includes
fracturing and re-fracturing;

"fracturing fluid" means the mixture of the base fluid and the fracturing additives used to stimulate
the free flow of a petroleum reserve;

“incidental activity” includes all operations and activities reasonably necessary for undertaking an
exploration and production activity using hydraulic fracturing;

“Minimum Information Requirement for Baseline Monitoring for Onshore Exploration” means the
minimum information requirements for the baseline monitoring that is to be undertaken prior to
fracturing operations being undertaken in an onshore exploration operation published in terms of
section 24(5)(h) of the Act;

“Minimum Information Requirements for the Exploration and Production of Onshore Petroleum
using Fracturing Technology” means the minimum information requirements for the impact
assessment for onshore exploration and production using fracturing technology, published in terms
of section 24(5)(h) of the Act;

“national web based environmental screening tool” means the online spatial application
contemplated in the Environmental Impact Assessment Regulations available at
https://screening.environment.gov.za/screeningtool;

“petroleum” has the meaning assigned to it in the Mineral and Petroleum Resources Development
Act, 2002;

“production operation” means any operation, activity or matter that relates to the onshore
exploration, appraisal, development and production of petroleum;

“screening report” means the report prepared by the national web based environmental screening
tool accessible at https://screening.environment.gov.za;

"seismic monitoring" means the monitoring of seismic activity using a network of calibrated
seismological equipment in order to produce readings on magnitude, depth, location, error and time
of each seismic event;

“site” means the area within which the exploration or production operations will take place;

“study area” means the site within which the exploration or production operations will take place and
includes the area beyond the site where the operations could impact the environment and which must
be determined by the relevant specialist for each environmental theme with a focus on areas to be
considered for fracturing and production operations; and

“well engineer” means an engineer in the field of petroleum engineering or a related geological field
involved in either the design, construction, maintenance, completion and plugging of exploration or
production wells, with a minimum of ten years’ experience in the field/discipline in question, who has
the appropriate accreditation from the relevant institution.
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Abbreviations

2-D two dimensional

3-D three dimensional

CA competent authority

CHq Methane

CO Cobalt

cv curriculum vitae

CeHs Benzene

DA designated agency

DMPR Department of Mineral and Petroleum Resources

DWS Department of Water and Sanitation

EAP environmental assessment practitioner

EIA environmental impact assessment

EIA Regulations Environmental Impact Assessment Regulations

EMPr environmental management programme

EWT Endangered Wildlife Trust

H>S Hydrogen sulphide

HIA heritage impact assessment

1&APs interested and affected parties

MIR Minimum Information Requirement

NEMA National Environmental Management Act, 1998 (Act No. 107 of 1998)
NEM:BA National Environmental Management: Biodiversity Act, 2004 (Act No. 10 of 2004)
NGO non-governmental organisation

NHRA National Heritage Resources Act, 1999 (Act No. 48 of 1999)
NO, Nitrogen dioxide

NOx Nitrogen oxides

NWA National Water Act, 1998 (Act No. 36 of 1998)

O3 Ozone

PAHs Polycyclic aromatic hydrocarbons

PASA Petroleum Agency SA

Pb Lead

PM1o Particulate matter includes particles less than 10 ym in diameter
PM_ .5 Particulate matter includes particles less than 2.5 um in diameter
SAHRA South African Heritage Resources Agency

SACNASP South African Council for Natural and Scientific Professions
SEA strategic environmental assessment

SOz Sulfur dioxide

SVOCs Semi-volatile organic compounds

VOCs Volatile organic compounds
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WGS84 a reference system used by the satellite navigation systems like GPS and used in
various mapping applications

i) Preamble

Petroleum exploration and production using fracturing technology is a complex, capital intensive
process which can have a significant impact on the environment should the necessary environmental
precautionary and management measures not be in place. In line with the complexity of the process,
several government authorities are involved with the management of the associated environmental
impacts through the various licence, permit and authorisation requirements, jointly referred to as
environmental permissions of the respective decision-making departments.

Due to the number of environmental permissions required and the lengthy and complicated process
to obtain such permissions, Cabinet, through the National Development Plan and Parliament, through
the Report of the High Level Panel on the Assessment of Key Legislation and the Acceleration of
Fundamental Change, called for a coordinated and synchronised approach to the issuing of the various
environmental permissions to avoid overlaps and unnecessary duplication which leads to time delays
and excessive costs for developers. Environmental authorisations,® water use licences,? heritage
permits® and mining rights* were specifically identified as needing a coordinated effort.

The integration of environmental permissions is provided for in the National Water Act, 1998° (NWA),
the National Environmental Management Act, 1998° (NEMA), the Mineral and Petroleum Resources
Development Act, 20027 (MPRDA) the National Heritage Resources Act 1999 (NHRA)?, and the Kwa-
Zulu Natal Amafa and Research Institute Act 2018 (Act No. 5 of 2018) (KZNARI Act). Section 22(4) of
the National Water Act, 1998, anticipates and promotes cooperative governance and arrangements
with other organs of state to combine respective licencing requirements into a single licence
requirement. In addition, section 41(5) of the NWA requires that the Minister responsible for water
affairs align and integrate the process for consideration of water use license applications with the
timeframes and processes applicable to applications for licenses, permits or rights for prospecting,
exploration, mining and production in terms of the MPRDA and environmental authorisations in terms
of NEMA. NEMA similarly envisages an integrated process. In terms of section 24C(12), applications
required under NEMA or a specific environmental management Act (SEMA) must be submitted
simultaneously to all relevant departments after the mining application has been accepted by the
Department of Minerals and Petroleum Resources (DMPR)/ designated agency. In this regard it should
be noted that the NWA is a SEMA. In addition, section 50A(2)(d) of NEMA requires that the Ministers
responsible for mineral resources, water affairs and the environment must agree to synchronise
timeframes for consideration and issuing of authorisations in terms of their respective legislation.
Section 41(7) of the Environmental Impact Assessment Regulations, 2014 (EIA Regulations) indicates
that where an environmental authorisation is required and an authorisation, permit or licence is
required in terms of a specific environmental management Act, the public participation processes may
be combined on condition that all relevant authorities agree to such combination of processes.

The MPRDA similarly promotes coordination. Sections 79(4)(a) and 83(4)(a) promote the coordination
of consultation requirements. Section 79 of the MPRDA requires that, if the designated agency
accepted the MPRDA application for an exploration right the designated agency must, within 14 days
of the receipt of the application notify the applicant in writing to consult in the prescribed manner

1lssued in terms of the National Environmental Management Act, 1998 (Act No. 107 of 1998).

2 jssued in terms of the National Water Act, 1998 (Act No. 36 of 1998).

3issued in terms of the National Heritage Resources Act, 1999 (Act No. 25 of 1999).

4jissued in terms of the Mineral and Petroleum Resources Development Act, 2002 (Act No. 28 of 2002).
5 The National Water Act, 1998 (Act No. 36 of 1998).

6 The Nataional Environmental Management Act, 1998 (Act No. 107 of 1998).

7 The Mineral and Petroleum Resources Development Act, 2002 (Act No. 28 of 2002).

8 National Heritage Resources Act, 1999 (Act No. 25 of 1998)
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with interested and affected parties on the application and to include result of the consultation in the
NEMA Chapter 5 environmental reports, which were subjected to a 30-day public comment period.
Integration is also anticipated under the NHRA. Section 38(8) of the NHRA provides for the heritage
impact assessment required under section 38(2)(a) of the NHRA to be provided through the EIA
process in terms of the EIA Regulations, where an environmental authorisation is required. Section
41(8) of the (KZNARI Act) makes similar provision for integration where an environmental
authorisation is required related to a heritage resource in Kwa-Zulu Natal.

Over and above Cabinet’s request for an integrated authorisation process, when lifting the
moratorium on the exploration of shale gas in August 2012, a step-wise approach was agreed to with
only normal exploration being allowed as a first phase and the use of fracturing being allowed only
after a number of additional steps had been achieved.

In line with and in order to facilitate the step wise authorisation approach envisaged, amendments
were made to the EIA Regulations, Listing Notices in June 2021, which split the authorisation process
for exploration and production of petroleum resources?® into three distinct phases, which are:

e Exploration which anticipates the use of fracturing technology (seismic surveys);

e Exploration which includes the use of fracturing technology; and

e Production of petroleum resources using fracturing technology.

The three phased authorisation process is intended to facilitate the collection of environmental
information at each stage of the process and to assess and consider the cumulative environmental
impacts to promote environmental protection and informed decision-making.

To respond to Parliament’s request for a more coordinated approach to considering environmental
permissions, the relevant decision-making authorities have agreed to develop a series of Minimum
Information Requirements (MIRs) to achieve the objectives indicated below related to onshore
exploration and production of petroleum intending to and utilising fracturing technology:

The objectives of the MIRs are to:

e |dentify and consolidate the assessment and reporting requirements of all decision-making
authorities for all phases of exploration and production into two minimum information
requirements documents;

e Combine the information prepared for the exploration of petroleum anticipating fracturing into
one consolidated assessment report and baseline monitoring plan which conforms to the first MIR
in the series;

e Combine the information prepared for the phase of exploration utilising fracturing technology or
for the production phase into a consolidated assessment report and environmental management
programme which conform to the second MIR in the series;

e Facilitate consultation with stakeholders on the consolidated assessment report, integrated
operational monitoring plan and environmental programme for each phase of exploration and
production, through one integrated public participation process; and

e Facilitate the submission of the consolidated assessment reports, monitoring plans and
programmes for each phase of exploration and production, which incorporates the information
required by all decision-making authorities, to the relevant authorities for consideration and
decision-making where relevant.

9 In the context of this Minimum Information Requirement, petroleum resources include all hydrocarbons.

9
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ii) The Minimum Information Requirement series

The EIA Regulations include the requirement to apply MIR in instances where a Government Notice,
gazetted by the Minister responsible for environmental affairs, provides for the application of such
MIR. The respective provisions in the EIA Regulations which deal with the content requirements of an
application for environmental authorisation, basic assessment report, specialist report, scoping report
and environmental impact assessment report, include the ability of the Minister responsible for the
environment to require compliance with MIR relevant to the application as identified and gazetted by
such Minister in a Government Notice.

In addition, the NWA Water Use Licence Application and Appeals Regulations, 2017 (NWA Water Use
Licence Regulations) and the draft Regulations for the Use of Water for Exploration and Production of
Onshore Naturally Occurring Hydrocarbons that Require Stimulation, Including Hydraulic Fracturing
and Underground Coal Gasification, to Extract, and any Activity Incidental Thereto that may Impact
Detrimentally on the Water Resource, 2021 (NWA Regulations for Naturally Occurring Hydrocarbons),
both refer to providing information in relation to a MIR.

There are two MIRs in this series. This document represents the second MIR in the series and is
entitled “The Minimum Information Requirements for the Exploration and Production of Onshore
Petroleum Using Fracturing Technology”. As the name implies, this MIR focuses on the exploration
and production of onshore petroleum that require and use fracturing technology. The document
guides the process required by each decision-making authority related to the:

e |dentification of the environmental sensitivity of the site including the underground footprint, on
which the exploration or production operations are proposed to take place;

e |dentification of expected impacts related to the exploration or production operations relative to
the environmental sensitivity of the site and the baseline monitoring conditions;

e |dentification of the specialist impact assessments and reports that will be required to assess and
mitigate potential impacts and risks including the prediction of cumulative impacts;

e Determination of risks, the likelihood, extent and severity of such impacts and risks occurring;

e Consideration of expected severity of impacts after mitigation and the acceptability of the residual
impacts and risk;

e Proposed layout of the infrastructure and exploration or production wells in relation to the
environmental sensitivity of the site and the principles of impact avoidance, management and
mitigation; and

e Identification of ongoing monitoring, reporting and auditing requirements through the
exploration or production operations.

This MIR does not set out or explain the regulatory procedures (i.e., application forms and information
required at application) but rather deal with the project specific details, the social, cultural,
environmental and technical information requirements which are to be consulted on and submitted
in support of the applications for various required environmental permissions. For guidance on the
regulatory steps and information required to submit applications to the decision-making authorities,
the applicant must consult the various statutes or regulations and guidance documents.

This MIR relates to phases 2 and 3 of the onshore exploration and production process for petroleum
using fracturing technology. These two phases are identified as follows in Listing Notice 2 of the EIA

Regulations:

e The second phase of exploration which involves the use of fracturing technology which is listed as
activity 20A of Listing Notice 2, as “An exploration operation which requires the use of fracturing

10
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technology as well as any other applicable activity as contained in this Listing Notice, Listing Notice
1 of 2014 or Listing Notice 3 of 2014 required for such fracturing.”; and

e The third phase is the production and is listed as activity 20 of Listing Notice 2 as “Any activity
including the operation of that activity which requires a production right in terms of section 83 of
the MPRDA, as well as any other applicable activity as contained in this Listing Notice, Listing
Notice 1 of 2014 or Listing Notice 3 of 2014, required to exercise the production right.”.

This MIR is also applicable to the applications for water use licenses for exploration and production,
as a controlled activity, as contemplated in the NWA Regulations for Naturally Occurring
Hydrocarbons.

Applicants must take note of the need to submit the applications simultaneously to the relevant
decision-making authorities as required by section 24C(12) of NEMA in relation to exploration which
requires the use of fracturing technology and which triggers activity 20A of Listing Notice 2, or after
the application for a production right, contemplated in section 83 of the MPRDA has been accepted
by the designated agency, to allow for an integrated public participation process.

The phasing of the applications, facilitating a step-wise authorisation procedure, has several

advantages which include among others:

e Rationalising the ever-increasing amount of environmental data and reserve determination
information being generated to inform the fracturing phase of exploration or production which
allows for informed decision-making;

e Facilitating public participation on the baseline monitoring plan before decision-making in terms
of different regulatory requirements;

e The execution of the baseline monitoring plan for a minimum of 24 months prior to any fracturing
operations being implemented, should all the necessary authorisations be granted;

e The approval of the integrated operational monitoring plans prior to implementation; and

e The ability to consider cumulative impacts in a more realistic manner as ongoing monitoring data
collected through the operations can be assessed against the pre-drilling and fracturing baseline
conditions.

iii) Introduction to the minimum information requirements for phases 2 and 3 of the
onshore exploration and production of petroleum using fracturing technology

This MIR contains the prescribed assessment and report content for the technical documents required
for environmental permissions relevant to onshore exploration and production of petroleum using
fracturing technology. The assessment and report content for all relevant environmental permissions
must comply with this MIR and failure to do so will result in the reports not being accepted by the
relevant decision-making authority. The report requirements of this MIR must, among others, meet
the requirements of the EIA Regulations, the technical requirements of the NWA Water Use Licence
Regulations, 2017, the requirements of section 38(3) of the NHRA and section 41(3) of the KZNARI Act
where relevant.

The MIR has been developed through the findings of the Strategic Environmental Assessment of Shale
Gas Development in the Central Karoo, June 2017; internal literature reviews; the requirements of
the EIA Regulations and the NWA Water Use Licence Regulations; the knowledge of officials
represented on the interdepartmental committee for the development of this MIR, the draft NEMA
“Regulations for the Exploration and Production of Onshore Petroleum Resources Requiring Fracturing
Technology, 2024”, the MPRDA Regulations for Petroleum Exploration and Production of 3 June 2015,

10 The Strategic Environmental Assessment of Shale Gas Development in the Central Karoo, June 2017 can be accessed at
https://seasgd.csir.co.za/.
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which were set aside by the Supreme Court of Appeal and stakeholders who contributed through the
consultation process.

This MIR must be read with the draft NEMA Fracturing Regulations, prepared in terms of NEMA, the
draft NWA Regulations for Naturally Occurring Hydrocarbons, sections 38(1), (3) and (8) of the NHRA
and sections 41(1), (3) and (8) of the KZNARI Act where relevant and the EIA Regulations.

The experience, understanding and capability of the environmental assessment practitioner (EAP) and
specialists to follow the requirements and to reach the intended outcomes of the MIR are crucial and
must be demonstrated in the section on qualifications and experience in undertaking similar work as
identified in Part 1 Chapter 2 and Part 2 Chapter 2 of this MIR.

iv) Structure of the Minimum Information Requirement

In order to capture the required information and produce one draft combined assessment and
operational monitoring plan which complies with the assessment requirements of all decision-making
authorities, the MIR has been drafted in two parts.

Part 1 deals with the Plan of Study for Scoping and Part 2 deals with the impact that will result from
the activities to be undertaken on the site through the continued 2-D and 3-D seismic investigations,
the use of fracturing technology as well as production operations. These impacts and the severity
thereof are to be determined by specialists through analytical methods where relevant. This section
also deals with mitigation measures to be implemented through an environmental management
programme and the operational monitoring requirements.
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PART 1 — SCOPING PROCESS

1. Chapter 1 - General Requirements
1.1 The scoping process

The exploration and production of petroleum utilising fracturing technology are both activities that

require a-

e Rightin terms of the MPRDA. For exploration, the right is required under section 80 of the MPRDA
and for production, section 84 of the MPRDA;

e Environmental authorisation in terms of the EIA Regulations. For exploration of petroleum
requiring the use of fracturing technology, an environmental authorisation is required under
activity 20A of Listing Notice 2 and for the production of petroleum an environmental
authorisation is required under activity 20 of Listing Notice 2;

e Water use licence in terms of the NWA Water Use Licence Regulations. The exploration or
production of onshore naturally occurring hydrocarbons that requires stimulation, including
hydraulic fracturing, or underground gasification, to extract, and any incidental activity that may
impact detrimentally on the water resource has been declared as a controlled activity in terms of
Government Notice 999 of 2015;** and

e Heritage permit in terms of Chapter 2 of the NHRA, or a written approval issued in terms of
Chapters 8 or 9 of the KZNARI Act, should any significant!? heritage resource need to be removed,
moved or disturbed.

In terms of section 24C(12) of NEMA, once the designated agency has accepted the application for an
exploration or production right in terms of the MPRDA the applicant must simultaneously apply for an
environmental authorisation required in terms of NEMA and a licence, permit or authorisation in
terms of a specific environmental management Act (SEMA).2® Although not a SEMA, the need for a
permit issued in terms of Chapter 2 of the NHRA, or a written approval in terms of Chapters 8 or 9 of
the KZNARI Act, will be determined through the review of the heritage impact assessment which will
be included in the assessments to be submitted in the consolidated assessment report. Therefore, as
soon as the application in terms of the MPRDA has been accepted, the applicant must submit the
applications for a WUL and environmental authorisation, and make contact with the relevant heritage
resources agency (HRA) to determine their requirements.

In terms of the application for environmental authorisation, regulation 15 of the EIA Regulations, read
with the Listing Notices, determine that the process to apply for an environmental authorisation for a
Listing Notice 2 activity, is a scoping and environmental impact reporting process. The first step in this
process is scoping, the outcome of which is a scoping report which includes a plan of study which sets
out how the environmental impact assessment process will be undertaken and which specialist
reports will be prepared (plan of study). The scoping report is submitted to the designated agency for
review and submission to the competent authority for decision making. Should the competent
authority accept the scoping report and approve the plan of study, the applicant can proceed with the
second step in the process which is to implement the tasks approved in the plan of study. This part of
the MIR deals with the objectives and the requirements for the scoping process and the content of
the scoping report and plan of study.

11 Government Notice No. 999, published in Government Gazette No. 39299 on 16 October 2015.

12 Significant in this context means that the heritage resource has been determined by the HRA as being A Grade |, Il or Ill resource.
13 The National Water Act is a specific environmental management Act.
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Once the designated agency has accepted the application for an exploration or production right, the

applicant must-

e Submit the application for environmental authorisation to the designated agency;

e Submit the application for a water use license for the controlled activity related to the exploration
or production of onshore hydrocarbons requiring stimulation;

e Engage with the relevant national or provincial HRA on the requirements in terms of the NHRA or
the KZNARI Act; and

e Consult with interested and affected parties (I&APs) on the draft scoping report and the
application for an exploration or production right.

Within the intervals contemplated in the EIA Regulations, the application, the draft scoping report,
and the final scoping report which has been subjected to a 30 days public comment period and
includes comment from the authorising authorities, must be submitted to the designed agency, for
consideration and a recommendation to the competent authority on whether or not environmental
authorisation should be granted.

1.2 The objectives of the scoping process

The scoping phase is a crucial step in the overall process and has several functions. Broadly, the
objectives of the scoping phase are to-

o Notify I&APs of the applications lodged with the relevant decision-making authorities in terms of
the relevant legislation;

e Provide a location for the proposed project;

e Describe and define the scope of the project;

e Motivate the need and desirability of the proposed project generally and in the context of the
preferred site;

e Document the site selection process followed which must include a discussion on, and ranking of,
the alternative sites considered, if relevant, and the reason for discarding them in the process to
identify the preferred site;

e Provide a motivation for not considering alternatives sites, if none were considered (alternative
site selection may not be relevant to exploration or production operations where a specific reserve
is being investigated);

e Scope the opinion of the public in the study area to gain any insights from the public on any site-
specific concern or sensitivity, for example cultural, religious or biodiversity aspects, that must be
considered through the assessment process and to document them;

e Understand the oral history of the site and study area;

e |dentify and confirm the preferred site on which the impact assessment will be undertaken;

e |dentify and confirm the study area in which the public participation process is proposed to be
undertaken;

e |dentify the key issues to be assessed in the assessment phase;

e Confirm the proposed specialist assessments to be undertaken based on the activity impacts as
identified in the screening report produced by the national web based environmental screening
tool (screening tool) and on the site sensitivity verification;

e Confirm the requirements for the water use license application technical reports to be
undertaken;

e Introduce the specialists to be utilised, including the expertise of the specialist and the
methodology to be utilised to identify and assess the risks the activity will impose throughout the
life of the operations;
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e Document the proposed public participation process followed to finalise the scoping report,
including the inputs received and the manner in which the inputs were considered; and

e Detail the further public participation process to be followed in the environmental impact report
process.

The draft and final scoping report are to be compiled by the EAP based on information provided by
the applicant, the professional knowledge of the EAP and inputs from specialists. Once the scoping
report is consulted and accepted by the competent authority, the scope of the project will have been
determined and agreed to by the competent authority. Although there is no equivalent scoping
process in the procedures of other decision-making authorities, the draft scoping report and plan of
study is to be submitted to all other decision-making authorities for their input, prior to finalisation.

Chapter 2 provides more detailed information on the content of the draft scoping report and final
scoping report.

2. Chapter 2 — Content of the draft scoping report and final scoping report
2.1 General information

The content of the draft and final scoping report will be similar, however, the final scoping report will
include the outcome of the public participation process that was undertaken on the draft scoping
report and all sections in the final document will be updated with the outcomes of the scoping process
that were found to be relevant. The supporting information in the final scoping report will be more
comprehensive than those contained in the draft scoping report, in that the evidence of public
participation will be included.

2.2 Summary for decision-makers

A summary for decision-makers is to be included in the draft and final scoping report. The summary
must provide a concise project location and scope, the need and desirability of the project, a short
description of the environmental sensitivity of the site and the proposed specialist assessments to be
undertaken. In addition, the summary must include a short outline of process that is proposed to be
followed to generate the consolidated assessment report and environmental management
programme, including how the views and contributions of I&APs will be scoped and documented. The
summary for decision-makers in the final scoping report must include a concise input on the outcome
of the public participation process followed on the draft scoping report, highlighting any specific issues
that the environmental impact assessment process needs to consider.

2.3 Project description, location and contact information:

The draft scoping report must include as a minimum, the following information related to project
description, the location of the project and the contact details of the EAP who prepared the report:

e The name of the project;

e Ashort description of the project, including the anticipated duration of the operations;

e The proposed location of the project,** including the farm name or names with the relevant
portion number or numbers and the relevant surveyor general’s twenty-one-digit codes;*®

e Details of the property owner or owners;

14 The farm names and SG codes are available from the screening report produced by the screening tool.
15 Coordinates of the project location will be provided in the screening tool report which will be attached to the draft and final scoping
report and does not need to be duplicated.
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The relevant major river catchment in which the project is to be undertaken;

The current land use on the site and the land uses of adjacent sites;

The name and contact details of the applicant. The contact details should include relevant
telephone and cell phone numbers, the business street and postal address;

The experience that the applicant has with undertaking similar projects;

The name and contact details for the appointed EAP and specialists, which must include a business
contact as well as a personal cell phone number;

The company details for the EAP and specialists including the physical and postal address; and
An annotated location map showing the context of the proposed site including as a minimum,
major road, towns, major topographical features, the 1;100-year flood lines, railroads, farming
infrastructure if relevant, rivers and streams, main tourist features etc.

2.4 Project scope:

The EAP and the relevant specialist should jointly agree on the scope of the project to ensure that the
requirements of each specialist is articulated in the scope as the scope will no longer be included in
each specialist assessment report or study. The draft and final scoping report must include the
following information related to project description and scope:

A detailed description of the scope of the project, including any associated structures or

infrastructure to be developed;

The identified activity that will be triggered in relation to the EIA Regulations Listing Notices;*®

The water uses being applied for in terms of the NWA Water Use Licence Regulations;

The scope of the heritage impact assessment as agreed with the relevant heritage resources

agency in terms of section 38(3) of the NHRA or section 41(3) of the KZNARI Act;

The right being applied for in terms of the MPRDA,;

The reserve being investigated;

The technology to be used in the exploration or production activities;

Need and desirability of the project;’

The legislative and policy context including any strategies or plans within which the project is

located and the manner in which the project responds to this context;

A detailed description of the site selection process undertaken including the outcome of the site

selection process which must have considered the following:*®

o the various alternative sites identified;

o the environmental attributes associated with each site focusing on the geographical, physical,
biological, social, economic, heritage and cultural aspects;

o theimpacts and risk associated with each site including the nature, significance, consequence,
extent, duration and probability of such identified impacts and risk occurring, including the
degree to which the impacts may cause irreplaceable loss of resources;

o the degree to which the impacts on the site can be avoided, managed, mitigated or reversed;

o the methodology used in identifying and ranking the nature, significance, consequence,
extent, duration and probability of the potential environmental impacts and risks associated
with each site; and

o the site selection matrix used.

If no alternative sites have been considered the motivation for not considering alternatives sites

(alternative site selection may not be relevant to exploration or production operations where a

specific reserve is being investigated);

16 For a mining activity the associated activities are incuded in the main mining activity and the associated activities are not to be
seperatly identified.

17 This information must be provided in accordance with DFFE’s Guideline on Need and Desirability, 2017,

18 Much of the information required on the site selection process can be taken from the final scoping report.
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e The exploration or production technology proposed to be used as well as a discussion on any
alternative exploration or production technologies that have been considered which mustinclude-

o the risks and impacts associated with each technology;

o possible positive and negative impacts that the proposed technology could have on the
environment and the community that may be affected focusing on the geographical, physical,
biological, social, economic, heritage and cultural aspects; and

o possible mitigation measures that could be applied and the level of residual risk for each
technology;

e If no alternative exploration or production technology has been considered, the motivation for
not considering such alternatives;

e The intended use or management of the gas released through exploration; and

e Existing licenses, authorisations or rights which exist for the land within the project site.

2.5 Supporting documentation

The draft and final scoping report must be accompanied by supporting documents which attests to
the information provided in specialist impact assessment reports for this section. The following
supporting information must be included under this heading:

e The acceptance letter from the designated agency for the application for an exploration or
production right;
e From the EAP and specialists who have undertaken the site sensitivity verification inspections and
who are to undertake the relevant specialist impact assessments:
o ashort profile of the EAP and the EAP’s company, where relevant;
o ashort profile of every specialist and specialist’s company;
o an abbreviated CV of the EAP and the identified specialists, including a short profile of similar
work undertaken and the relevant years of experience;
declaration of independence of the EAP and specialists;
EAP and specialists’ companies B-BBEEE certification;
power of attorney;
copy of the professional registration for the EAP and specialists; and
a signed declaration of independence from the EAP and specialists.

O O O O O

3. CHAPTER 3 - Plan of Study for Scoping
3.1 Screening and specialist assessments

As of 4 October 2019, it is compulsory that a screening report produced by the national environmental
web based environmental screening tool (screening tool), as contemplated in regulation 16(1)(b)(v) of
the EIA Regulations, must accompany all applications for environmental authorisation submitted to
the competent authority. This requirement is also applicable to an application for onshore exploration
operations which require the use of fracturing technology in terms of activity 20A of Listing Notice 2
of the EIA Regulations as well as an application for an environmental authorisation for a production
right in terms of section 83 of the MPRDA. The requirement for screening is to ensure that sites with
high environmental sensitivity, including sensitive water resources are identified and avoided where
possible or where they cannot be avoided, impacts are mitigated to an acceptable level.

The screening report also identifies an initial list of specialist assessments to be undertaken based on
the known impacts of the relevant activity applied for. The list of specialist assessments to be
undertaken is to be finalised based on the outcome of the site sensitivity verification undertaken by
either the EAP or specialist whichever is applicable for the specific environmental theme, the outcome
of the pre-application meeting and site visit held with representatives of the DFFE, DWS and the
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engagement with the relevant Heritage Resources Authority (HRA). The requirements for the site
sensitivity verification inspection and the level of expertise required to undertake the site sensitivity
verification inspection per theme are identified in relevant Government Notice 320 of March 2020,*°
and Government Notice 1150 of October 2020.%° Once the environmental sensitivity of the site is
confirmed or revised for each environmental theme under consideration, and the requirements of the
DWS and the relevant HRA have been confirmed, the list of specialist impact assessments/compliance
statements to be undertaken must be identified in the plan of study for impact assessment. Where
the site sensitivity verification has identified that a specific specialist assessment identified in the
screening report is not necessary, the EAP or specialist must motivate this to the relevant authorising
authority and include the motivation in the plan of study for impact assessment under the relevant
heading, including the supporting evidence.

3.2 Specialist impact assessments identified

Based on the environmental sensitivity of the preferred site, as identified in the screening report, the
site sensitivity verification,?! the requirements as identified by the DWS and the relevant HRA, as well
as any additional desk top information or information obtained from the provincial authorities or state
owned entities, the EAP is to provide the following information on the specialist impact assessments
to be undertaken:

e The specialist impact assessments identified in the screening report related to the activity to be
undertaken;

e A motivation, should any one of the assessments be regarded as not being necessary;

e The technical reports to be undertaken as identified in the NWA Water Use License Regulations
including waste treatment and management options;

e A proposed list of specialist impact assessment reports to be undertaken must be provided,
indicating the outline of such assessments, which must include a consideration of the measures
to avoid, reverse, mitigate or manage identified impacts and to determine the extent of the
residual risks that need to be managed and monitored,;

e The names of the specialists identified to undertake the relevant specialist assessments, including
their expertise and record of previous work undertaken in the same field;

e The season in which the specialist assessment is to be undertaken where relevant;

e Contact details of the proposed specialist, including a street address and postal address if relevant
of the specialist’'s company. The telephone and cell phone details for the specialist as well as the
telephone details of the specialist’s company;

e The proposed methodology to be used to undertake the specialist studies, including any guidelines
or models that will be utilised to guide the field work or assessment; and

e Any gaps in knowledge.

The following preliminary list of impact specialist assessments have been identified for the exploration
or production of petroleum requiring fracturing:

e Agricultural impact assessment;

e Terrestrial biodiversity impact assessment;
e Aquatic biodiversity impact assessment;

e Animal species impact assessment;

e Aquatic species impact assessment;

19 pupblished under Government Notice 320 published in Government Gazette No. 43110 on the 20 March 2020.
20 Pyblished under Government Notice 1150 published in Government Gazette No. 43855 on 30 October 2020, as amended.
21 The site sensitivity verification must be undertaken in line with the relevant prescribed site sensitivity verification requirements

identified in Government Notice No. 320 published on 20 March 2020 where no specific protocol has been prescribed or in line with
the specific prescribed protocol.
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e Noise and artificial light impact assessment;

e (Climate change impact assessment;

e Air quality impact assessment;

e Seismicity impact assessment;

e Socio-economic impact assessment;

e Cultural heritage and palaeontology impact assessment;

e Hydrology study;

e Hydrogeology study;

e Wetland and riparian delineation study;

e Traffic impact study (including the possibility of utilising rail); and
e Radio frequency interference study (SKA, defence, aviation and weather services);

Based on the specialist impact assessments, the EAP and specialists will prepare the following plans,
programmes, well designs, and lists during the environmental impact assessment process:
e Water and waste water management plan (including stormwater management);

e Solid waste management plan;

e Emergency and spill contingency plan;

e Integrated operational monitoring plan;

e Financial provisioning plans, reports and calculations to secure financial provision;

e Proposed well layout;

e Proposed well design;

e List of fracturing fluids and additives; and

e Environmental management programme.

A copy of the screening report generated from the screening tool must be submitted as part of the
supporting information for this section, and the assessments identified in the plan of study must be
discussed in relation to the screening tool list.

3.3 The proposed public participation process

The plan of study for scoping must include the outline of the environmental impact reporting process
that will be undertaken (specialist assessments) as well as a plan for the proposed public participation
process that will be followed through the environmental impact assessment process. The content of
the public participation plan within the draft and final scoping process will be the same, however, the
public participation plan in the draft scoping report will focus on the proposed public participation
process that will be followed through the environmental impact assessment phase, while the public
participation plan in the final scoping report will include the outcome of the public participation
process that was undertaken on the draft scoping report, including the comments and responses
report indicating the manner in which the comments were considered.

3.3.1 Public participation plan in the draft and final plan of study for the environmental impact
assessment process

The proposed public participation plan in the plan of study for the environmental impact assessment
process as contained in the draft and final scoping report must include as a minimum the following
information:

e Objectives of the public participation process;
e The identified study area for undertaking the public participation process, including the rational
for its inclusion;

e The proposed database of I&APs to be engaged;

19

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 7 NOVEMBER 2025 No. 53637

117

e An outline of the public participation process to be followed which must include the following:
o Advertising that will be undertaken;
o The locations where adverts/notice boards are to be placed;
o Meetings to be held, giving detail about the time, the number, the language to be used,
venues etc.;
o The availability of a background information document, where and how such information will
be made available, to whom and in what languages;
o How I&AP registration will be undertaken including the location of registration desks to be set
up, if relevant;
o When consultation with the designated agency and other state owned entities will take place
and the form of that consultation;
o How documents will be circulated;
o How I&APs will be informed of the availability of documents or other correspondence;
o How information will be accessed, noting that some I&APs may not have access to emails.
e Intervals for public comment; and
e Dates and times of interactions other than public meetings.

3.3.2 The supporting information for the public participation process followed

The final scoping report must be accompanied by supporting documents which attests to the
information provided in the final scoping report related to the outcome of the public participation on
the draft scoping report. The following supporting information, as a minimum, must be included under
this heading:

e Final list of I&APs;

e  Copy of the background information document;

e Copies of adverts and posters if relevant;

e Photographs of posters, adverts or notices placed on site or at other venues where relevant;
e Comments and responses report, including an indication on how the inputs were considered or
reasons for not considering them;

Confirmation of registration of I&APs;

Confirmation of arrangements around meetings;

Attendance registers;

Minutes of meetings or interactions including recorded inputs;

Slides of presentations and any documentation circulated in support of the meetings;
Presentations made at any public participation meetings; and

e Attendance registers of any meetings held on the draft scoping report.

3.4 Submission of the final scoping report

The final scoping report including the plan of study for the environmental impact assessment process
which must have been subjected to a public participation process of 30 days? must be submitted to
the designated agency (on behalf of the competent authority), together with the supporting
documentation, within the intervals contemplated in the EIA Regulations.

After receipt of the final scoping report, the competent authority must, within the intervals
contemplated in the EIA Regulations, accept the scoping report or refuse environmental authorisation

22 Usually the consultation timeframe for a WUL application is 60 days in line with section 41(4) of the National Water Act, however, in
line with the requirements of section 41(5) of the NWA, where a proposed operation also requires an application for a right or permit in
terms of the MPRDA and an application for an environmental authorisation in terms of the NEMA, the Minister responsible for water
affairs must align and integrate the process for consideration of the WUL with the application timeframes and processes for the NEMA
application, which includes the timeframes for public participation processes.
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if the proposed activity is in conflict with a prohibition in legislation or the scoping report does not
comply with the requirements of the EIA Regulations, any applicable protocol or minimum information
requirements and the applicant is unable or unwilling to comply with the relevant requirements within
the prescribed timeframe. If the report is accepted the applicant may continue with the tasks
identified in the plan of study.
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PART 2 — ENVIRONMENTAL IMPACT ASSESSMENT PROCESS

1. General information
1.1 The objectives of the environmental impact assessment process

The decision-making authorities have agreed that one consolidated assessment report, which meets
the requirements of this MIR, will be utilised by all decision-making authorities to ensure a streamlined
and efficient process for the consideration of, and decision-making on, applications for environmental
permissions. Therefore, the consolidated assessment report must include adequate information to
support the application processes for environmental authorisation, exploration or production rights,
WUL and the heritage impact assessment required by the relevant HRA. In addition, the public
participation process will be an integrated process that meet the objectives of Chapter 6 of EIA
Regulations, the public review requirements of the application and technical report for the WUL, and
the consultation on the environmental reports, required in terms of the MPRDA. In order to achieve
this alignment, it has been agreed that a 30-day comment period will be required on the draft
consolidated assessment report.

Therefore, the process to be followed by the EAP, on behalf of the applicant, is as follows - once the
final scoping report has been accepted by the competent authority, the draft consolidated assessment
report must be submitted to the decision-making authorities and identified I&APs for consideration
and comment for a period of 30 days. The environmental impact assessment report, which reflects
the inputs of the public participation process must be submitted to the decision-making authorities
for consideration and decision-making.

Should it be identified during the comment period that additional assessment work and significant
changes to the consolidated assessment report are required, the EAP, on behalf of the applicant, must
address the identified shortcomings and submit the revised consolidated assessment report to the
decision-making authorities and the I&APs for a further 30-day public participation period. The revised
document, which reflects the outcome of the additional public participation, must be submitted to
the decision-making authorities for decision-making.

The environmental impact assessment process is the most time sensitive and protracted phase of the
decision-making process as this phase includes field work, modelling and the preparation of detailed
reports and plans. There are several specialist studies that must be undertaken to understand the
social and cultural context of the study area, the site conditions including the environmental sensitivity
of the site, the geohydrology of the site, the effects of the impacts on the environment including the
water environment and the ability to mitigate and manage the identified impacts. It is important that
the field work is planned well in advance, and in some cases undertaken prior to the finalisation of the
scoping process to ensure that the work is undertaken within the season which will best reveal the
attribute being considered.

Much of the information prepared for the scoping phase will be used in the general chapter of the
consolidated assessment report, for example, the project description, scope and supporting
documentation provided with respect to the EAP and the relevant specialists. The assessment process
is to be undertaken in a consultative manner which is intended to enhance the understanding of
impacts and determine the acceptability of proposed mitigation measures. In addition, the content of
the draft and final consolidated assessment report will be similar, however, the final consolidated
assessment report will include the outcome of the public participation process that was undertaken
on the draft report and all sections in the final document will be updated with any outcomes of the
public participation process that were found to be relevant. In addition, the supporting information in
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the consolidated assessment report will be more comprehensive, in that the evidence of public
participation will be included.

Broadly, the objectives of the environmental impact assessment process are to-

e Determine the policy and legislative context within which the activity is located and document
how the proposed activity complies with and responds to the policy and legislative context;

e Describe the need and desirability of the proposed activity, including the need and desirability of
the activity in the context of the approved site as contemplated in the accepted scoping report;

e Focus on confirming the environmental, cultural and social sensitivity of site for a number of
environmental themes;

e |dentify the possible impacts of activity on the environment;

e |dentify possible alternatives where relevant;

e |dentify and assess the significance of the impacts in relation to extent, duration and probability
of occurrence of the possible impacts of the activity on the environment;

e |dentify and discuss possible mitigation and management measures;

e Determine the residual impacts after mitigation;

e Determine the ability to mitigate and manage the impacts;

e Where relevant, consider the cumulative impacts;

e Provide a substantive statement on the acceptability or not of the exploration or production
operation per environmental theme;

e |dentify the ideal location which has the lowest level of environmental sensitivity for the proposed
site having considered the mitigation hierarchy;

e Determine the management and mitigation measures that must be included in the environmental
management programme, the water and waste water management plan, the solid waste
management plan and the draft emergency and spill prevention plan;

o |dentify the residual risk that need to be managed and monitored that are to be incorporated in
the operational environmental monitoring plan; and

e Prepare the draft plans and report related to financial provisioning.

The draft consolidated assessment report and final consolidated assessment report is to be compiled
by the EAP based on information provided by the applicant, the professional knowledge of the EAP
and inputs provided by the specialists and engineers, and in the case of the final report, the inputs
from the public participation process.

Paragraph 2 provides the detailed information required in the draft consolidated assessment report
and final consolidated assessment report.

2. Content of the draft and final consolidated impact assessment report
2.1 General information

Within the intervals contemplated in the EIA Regulations, after the acceptance of the final scoping
report and the plan of study for scoping, the applicant must submit to the decision-making authorities
the consolidated assessment report with the following headings, and which includes the information
under respective Chapter headings identified below:

e Chapter 1 - Summary for decision-makers
e Chapter 2 - Project description

e Chapter 3 - Scope of the project

e Chapter 4 - Public participation report

e Chapter 5 - Specialist assessment reports
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o Section 5.1 - Agricultural impact assessment
Section 5.2 - Terrestrial biodiversity impact assessment
Section 5.3 - Aquatic biodiversity impact assessment and wetland and riparian delineation
study
Section 5.4 - Animal and plant species impact assessments
Section 5.5 - Noise and artificial light impact assessment
Section 5.6 - Climate change impact assessment
Section 5.7 - Air quality impact assessment
Section 5.8 - Seismicity risk assessment
Section 5.9 - Socio economic impact assessment
Section 5.10 - Heritage impact assessment
Section 5.11 - Hydrology study (surface water)
Section 5.12 - Hydrogeology study (groundwater)
Section 5 13 - Traffic impact study (including the possibility of utilising rail)
Section 5.14 - Radio frequency interference study (SKA, defence, aviation and weather
services)
e Chapter 6 — Plans, layouts and designs
Section 6.1 - Water and waste water management plan
Section 6.2 - Solid waste management plan
Section 6.3 - Emergency and spill contingency plan
Section 6.4 - Operational monitoring plan
Section 6.5 - Well layout
Section 6.6 - Well design
e Chapter 7 - Environmental management programme
e Chapter 8 - Financial provisioning plans, reports and calculations
e Chapter 9 - Supporting information
o Section 9.1 - EAP and specialist information
o Section 9.2 - Public participation documentation
o Section 9.3 - Impact assessments

o O

O O O O O O O O O O O

O O O O O O

2.2 Chapter 1 - Summary for decision-makers

The first chapter of the draft and final consolidated assessment report is the summary for decision-
makers. The summary is to provide a concise project location and scope, the need and desirability of
the project, a short description of the environmental sensitivity of the site?® and the anticipated
assessments to be undertaken to confirm the sensitivity. In addition, the summary must include the
proposed process that will be followed to generate the consolidated assessment report and
environmental management programme, including how the views and contributions of I&APs will be
obtained and documented. The summary for the final consolidated assessment report must include
an outline of the outcome of the public participation process followed in the draft consolidated
assessment report, highlighting any specific issues that the environmental impact assessment process
considered.

2.3 Chapter 2 - Project description

The second chapter of the draft consolidated assessment report and final consolidated assessment
report is the detailed project description. This chapter must include the following information related
to project description, the location of the project and the contact details of the EAP who prepared the
report:

e The name of the project;

23 This can be taken from the sensitivity identified in the screening report for the site.
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e Ashort description of the project, including the anticipated duration;

e The proposed location of the project,? including the farm name or names with the relevant
portion number or numbers and the relevant surveyor general’s twenty-one-digit codes as well as
the coordinates of the site;

e Details of the property owner/s;

e The relevant major river catchment in which the project is to be undertaken;

e The current land use and adjacent land uses;

e The name and contact details of the applicant. The contact details should include relevant
telephone and cell phone numbers, the business street and postal address;

e The experience that the applicant has with undertaking similar projects;

e The name and contact details for the appointed EAP, which must include a business contact as
well as a personal cell phone number;

e The company details for the EAP including telephone numbers, and physical and postal address;
and

e An annotated location map, the land use context surrounding the proposed project, major roads,
towns, major topographical features, the 1;100-year flood lines, railroads, and substations where
relevant.

All supporting documentation related to the EAP or specialists must be provided in Chapter 9.

2.4 Chapter 3 - Project scope

Chapter 3 of the draft and final consolidated assessment report is the project scope. The project scope
must provide a full understanding of the activities to be undertaken through all phases of the project
and must include the following information:

e Adetailed description of what activities are to be undertaken through the construction, operation
and closure of the project, as well as any associated structures or infrastructure to be developed
if any;

e The identified activity that will be triggered in relation to the EIA Regulations Listing Notices;?*

e The water uses being applied for in terms of the NWA Water Use Licence Regulations;

e The scope of the heritage impact assessment as agreed with the relevant heritage resources
agency in terms of section 38(3) of the NHRA or section 41(3) of the KZNARI Act;

e The right being applied for in terms of the MPRDA;

e Confirmation of acceptance of the scoping report and plan of study for the environmental impact
assessment process;

e The reserve being investigated;

e Adiscussion on the technology to be utilised in the exploration or production activities including
any alternative technologies considered if relevant;

e Need and desirability of the project;*®

e The legislative and policy context including any strategies or plans within which the project is
located and the manner in which the project responds to this context;

e Details of the preferred site as approved in the scoping report; and

e Existing licenses, authorisations or rights which exist for the land within the site area.

Any supporting documentation related to the project scope must be provided in Chapter 9.

24 The farm names, SG codes and site coordinates are available from the screening report produced by the screening tool.

25 For a mining activity the associated activities are included in the main mining activity and the associated activities are not to be
separately identified.

26 This information must be provided in accordance with DFFE’s Guideline on Need and Desirability, 2017.
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2.5 Chapter 4 - Public participation

Once the scoping report and plan of study for scoping have been accepted by the competent authority
and discussed with the DWS and the relevant HRA, the public participation process on the draft
consolidated assessment report can begin.

As indicated in the preamble, one of the objectives of the introduction of MIRs is to combine the
information prepared to apply for environmental permissions, to develop a project which anticipates
and then utilises fracturing technology, into one consolidated assessment document to allow for one
combined public participation process. This will provide for an efficient and cost-effective public
participation process and reduce stakeholder fatigue.

Providing the public with adequate opportunity to engage with the project and provide inputs is a
crucial component of any project. It is widely acknowledged that the exploration and production of
petroleum resources as well as the use of fracturing technology are highly complex and controversial
topics. It is therefore vital for the applicant to carefully consider the extent and methods to be used
in the public participation process.

When communicating information on complex or controversial projects, applicants should consider
extending their efforts beyond the use of company stakeholder databases, commercial media, email
communication, providing information on websites, site notices and single language background
information documents. The approaches to stakeholder communication should be context specific to
adequately inform stakeholders of the proposed project, and specific attention must be placed on
reaching stakeholders in rural areas, which would include communities that may be affected and
farmers, as petroleum exploration and production operations are often located in remote areas.

The applicant’s approach to stakeholder engagement (to disseminate information and register
stakeholders) through more accessible means could include among others:

e Community and commercial radio stations;

e Notifying local ward councillors and traditional leaders;

e Notifying national and local non-governmental organisations, community-based organisations,
and farmers associations located within the study area;

e Providing a background information document;

e Placing these background information documents in strategic places frequented by stakeholders
which could include community halls, churches, taverns and notice boards in malls/shopping
centres;

e Affixing notice boards on the boundary fence of the site;

e Physically or in the form of registered delivery, inform adjoining and adjacent landowners of the
project; and

e Using local and community news media.

Registration should then take place using accessible means which could include;

e Social media apps for example Facebook and WhatsApp;

e Email;

e Prepaid SMS; and

e Dedicated information desks set up at malls, filling stations, farmers cooperation’s or shopping
complexes in the affected community.

When registering stakeholders, the applicant must consider the protection of privacy of stakeholders.
No personal details may be used for purposes other than the project under consideration in terms of
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the Protection of Personal Information Act, 2013.2” Once interested and affected parties have
registered, innovative ways of distributing further information about the project which must be
consulted on must be considered which could include among others;

e Free download SMS;

e Providing access to pre-paid or free download apps;

e Email;

e Locating documents in libraries, municipal offices and offices of community-based organisations
or non-governmental organisations; and

e At the offices of the relevant national and provincial Departments or a municipal office.

In person meetings with affected community members could be held. Such meetings should be
organised at accessible venues such as community halls or municipal offices, also catering for people
with disabilities. The EAP must provide accessible information to allow stakeholders who have no
experience with fracturing technologies and the impacts thereof to follow the discussions and for
knowledge to be transferred.

Virtual meetings can be an effective means of communication for a selected audience who have access
to internet but virtual meetings cannot be the only method of stakeholder consultation. The timing of
meetings is important, stakeholders must be able to conveniently attend meetings, so planning
meetings outside of worktime is suggested.

Consideration should be given to the appropriate use of language. Background information
documents should include, but not be limited to, versions in the predominant language of the study
area. Technical documents should include an executive summary in the predominant language of the
study area, and slide presentations should also be translated. Allowing for interpreters at public
meetings is important to allow stakeholders to express themselves without a language barrier. Where
appropriate, recorded verbal inputs from illiterate stakeholders must be provided for.

2.5.1 Section 4.1- Public Participation Report

After acceptance of the scoping report and the approval of the final plan of study for the consolidated
assessment report by the competent authority, the approved public participation process must be
implemented. The outcome of the public participation process must be written up in a public
participation report to be included as chapter 4 in the consolidated assessment report. This chapter
in the draft consolidated assessment report will be the same as that identified in the approved plan
of study for scoping in that it will outline the process to be followed, however the consolidated
assessment report will include the outcome of the public participation process undertaken. The public
participation report must, as a minimum, include the following information:

e Objectives of the public participation process;

e |dentified study area of the project impact, including the rationale for the identification of the
area;

e |dentify the assumptions made and gaps in knowledge;

e An outline of the public participation process followed, indicating what actions were undertaken,
venues, dates and times of interactions;

e How the actions undertaken aligned to that which was approved in the plan of study for scoping;

e The audience reached in relation to the identified study area of the project impact;

e The participants at any meeting, including attendance registers;

e Minutes of meetings or interactions, including recorded inputs;

27 The Protection of Personal Information Act, 2013 (Act No. 4 of 2013).

27

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 7 NOVEMBER 2025 No. 53637

125

e Objectives and outcomes of any information sessions held where relevant;

e Consultation undertaken with the local municipality, the site owners and site occupiers as well as
adjacent site owners or occupiers;

e Which documents were consulted and how were the documents distributed and located;

e How persons without access to the internet access and transport were accommodated;

e How issues of language were considered; and

e Copies or photographs of all correspondence, documents, notices etc. distributed or erected,;

e Asummary of the issues raised by interested and affected parties and an indication of the manner
in which the issues were incorporated or the reasons for not including the comments, in the form
of a comments and responses report.

2.6 Chapter 5 — Impact assessment reports

Impact assessments prepared by specialists, provide the basis for the information provided in the
consolidated impact assessment report. The EAP utilises the findings of the impact assessment reports
to identify impacts related to specific environmental themes and together with the specialist,
determine the significance, probability and duration of the impacts. In addition, the impact
assessments identify possible mitigation measures, the residual impacts after mitigation and the
general acceptability of the activity in relation to the specific environmental theme investigated.
Noting that the EAP relies on these assessments, it is imperative that a specialist who undertakes the
assessment is suitably qualified, undertakes the assessment utilising generally acceptable sector
methodologies, models and guidelines, has undertaken the assessment within the season which
would best highlight any impacts and has undertaken an independent assessment.

To support the final scoping report and plan of study, the specialist or EAP, would need to have
undertaken a site sensitivity verification as identified in paragraph 3.2 of Chapter 3 of Part 1. This site
sensitivity verification would have followed either the prescribed general requirements for a site
sensitivity verification where no specific protocol has been prescribed or a specific site sensitivity
verification as identified in the prescribed protocol for the specific environmental theme under
discussion.?® To support the environmental impact assessment process the specialists, would be
required to undertake the specialist impact assessments as identified and approved in the plan of
study.

The Minister responsible for environmental affairs has prescribed protocols for identified specialist
assessments for specific environmental themes. Further protocols for additional environmental
themes are being developed and will be developed in the future. Where a protocol has been
prescribed for a specific theme this protocol must be used to undertake the assessment and inform
the report content. Where no specific protocol has been prescribed, Appendix 6 of the EIA Regulations
informs the general content requirements of a specialist impact assessment report. These
requirements must include among others, the following:

e Anindication of the scope and purpose for which the report was prepared;

e Anindication of the age of the data used in support of the assessment;

e Adescription of the existing impacts on the site, cumulative impacts of the proposed development
and levels of acceptable change;

e The duration, date and season of the site investigation and the relevance of the season to the
outcome of the assessment;

28 The general and specific prescribed site sensitivity verification requirements are identified in Government Notice No. 320 published
20 March 2020 and Government Notice No. 1150 published 30 October 2020 as amended by Government Notice No. 3717 published
28 July 2023.
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e A description of the methodology adopted in undertaking the assessment including the
equipment and modelling used where relevant;

e A map superimposing the activity including associated structures or infrastructure on the
environmental sensitivities;

e Impacts identified, including the severity of impacts, significance and duration;

e Any mitigation measures that could be applied;

e The severity of impacts after mitigation;

e Mitigation to be applied through the construction and operational phase, for inclusion in the
EMPr;

e Anindication of any areas to be avoided due to sensitivity including any buffers;

e A discussion on any assumptions made and any uncertainties or gaps in knowledge which exist
and could impact on the findings;

e Areasoned opinion on whether the activity should be authorised, and

e Any conditions that should be included in the environmental authorisation for the activity.

The final specialist impact assessment will be updated with any relevant inputs made by I&APs during
the public participation process. The EAP will consider findings of each of the specialist impact
assessments in the consolidated assessment report and will include any mitigation measures
identified in the specialist assessment impact study, in the EMPr. Any conditions identified as being
necessary by the specialist and which must be applied will also be identified in the consolidated
assessment report. The specialist impact assessment and any supporting documents to be attached
by the relevant specialist will be included in Chapter 9.

2.7 Section 5.1 — Agricultural agro-ecosystem impact assessment
2.7.1 General

Exploration and production of petroleum generally takes place in undeveloped areas which would
have an agricultural zoning and would be used for agricultural purposes, e.g. either crop production
or animal grazing. The infrastructural requirements to support petroleum exploration or production
also have the ability to fragment agricultural resources. As food security is fundamentally important,
a major concern from an agricultural perspective is the possible loss of high potential agricultural land,
the curtailment of agricultural activities or the fragmentation of agricultural land leading to further
loss of agricultural productivity.

The aspects to be covered under this heading relate to the current status of the agricultural land and
the impacts that the exploration or production activities would have on that status. The manner in
which to consider these impacts have been included in the “Protocol for the specialist assessment and
minimum report content requirements for environmental impacts on agricultural resources?*® and are
therefore not repeated here. Having applied the requirements of the site sensitivity verification in the
scoping phase, the agricultural specialist must apply the assessment requirements of the agricultural
resources protocol.

2.7.2 Content of the agricultural agro-ecosystem impact assessment report

The impacts on agricultural land must be reported on in line with the “Protocol for the specialist
assessment and minimum report content requirements for environmental impacts on agricultural
resources”. The agricultural agro-ecosystem impact assessment report must be signed off by the
specialist and must be included in the consolidated assessment report to be submitted as part of the
environmental authorisation and water use license application processes, for onshore petroleum

29 Government Notice No. 320 published 20 March 2020.
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exploration and production using fracturing technology. The operational monitoring requirements
identified by the specialist must be included in the integrated operational monitoring plan to be
included in section 6.4 of the consolidated assessment report. The operational monitoring
requirements must include the continued monitoring requirements of the baseline monitoring to
ensure that cumulative impacts can be monitored over time.

The findings of the agricultural agro-ecosystem impact assessment must contain —

e A reasoned opinion, based on the findings of the impact assessment, regarding the acceptability
or not, of the development related to agricultural land and any conditions to be included in the
environmental authorisation should the project be approved, if relevant; and

e A discussion on the application of the impact mitigation hierarchy and where areas of high
agricultural potential cannot be avoided, the mitigation measures which must be implemented to
mitigate the impacts of the exploration or production activities on agriculture. These mitigation
measures must be transferred by the EAP into an environmental management programme to be
included in Chapter 7.

2.8 Section 5.2 — Terrestrial biodiversity impact assessment
2.8.1 General

Petroleum exploration and production operations can, among others, impact on terrestrial
biodiversity through the loss of indigenous vegetation due to clearing, changes to the ecological
functioning and processes, the establishment and spread of declared weeds and invader plants due
to clearing and disturbance of vegetation, increased runoff and erosion due to the presence of hard
surfaces and compaction that changes the infiltration and runoff properties of the landscape, the
interference with ecological corridors, and the general disturbance of habitats. These impacts would
be experienced during the construction and operational phases of petroleum exploration and
production operations. The phased nature of production activities will also result in cumulative
impacts which will be experienced throughout the production phase.

It is therefore necessary to consider these impacts and to avoid them or where avoidance is not
possible to mitigate against such impacts. The manner in which to consider these impacts have been
included in the “Protocol for the specialist assessment and minimum report content requirements for
environmental impacts on terrestrial biodiversity’®” and are therefore not repeated here. Having
applied the requirements of the site sensitivity verification in the scoping phase, the biodiversity
specialist must apply the assessment requirements of the terrestrial biodiversity protocol.

2.8.2 Content of the terrestrial biodiversity impact assessment

The impacts on terrestrial biodiversity must be reported on in line with the “Protocol for the specialist
assessment and minimum report content requirements for environmental impacts on terrestrial
biodiversity”. The terrestrial biodiversity impact assessment must be included in the consolidated
assessment report to be submitted as part of the environmental authorisation and water use license
application processes for onshore petroleum exploration and production using fracturing technology.
The operational monitoring requirements identified by the specialist must be included in the
integrated operational monitoring plan required to be included in section 6.4 of the consolidated
assessment report. The operational monitoring requirements must include the continued monitoring

30 Government Notice No. 320 published 20 March 2020.
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requirements of the baseline monitoring to ensure that cumulative impacts can be monitored over
time.

The findings of the terrestrial biodiversity impact assessment must contain —

e Areasoned opinion, based on the findings of the impact assessment, regarding the acceptability
or not, of the development related to the impact of the project on biodiversity and any conditions
to be included in the environmental authorisation should the project be approved, if relevant; and

e A discussion on the application of the impact mitigation hierarchy and where areas of high
terrestrial biodiversity cannot be avoided, the mitigation measures which must be implemented
to mitigate the impacts of the exploration or production activities on biodiversity. These
mitigation measures must be transferred by the EAP into an environmental management
programme to be included in Chapter 7.

2.9 Section 5.3 - Agquatic biodiversity impact assessment and wetland/riparian
delineation study

2.9.1 General

Riparian areas and wetlands are crucial to deliver ecosystems services which include, among others,
maintaining habitats for species and biota diversity, riverbank stability, erosion prevention and
maintaining water quality. It is therefore important to identify these features in the environment, and
to protect them from disturbance. Avoidance of the loss of wetlands and impacts to rivers and
wetlands is a priority.

Impacts to wetlands and riparian areas could occur during the construction and operational phases of
onshore petroleum exploration and production using fracturing technology. The phased nature of
production activities could also result in cumulative impacts which will be experienced throughout the
production phase.

In order to determine the potential impacts from the proposed onshore petroleum exploration and
production operations on riparian areas and wetlands, and to ensure that these impacts are avoided,
or where they cannot be entirely avoided, that adequate mitigation measures are proposed, it is
necessary to conduct the following studies:

e A wetland and/or riparian delineation in accordance with DWAF guidelines3! and utilising relevant
indicators;3?

e Determine the present ecological state of the wetland or riparian areas, and identify species of
conservation concern and habitats that are found or could potentially be found on the site; and

e Assess the ecological importance and sensitivity of the wetlands and riparian zones identified.

Aspects to be considered in wetland delineation include the terrain unit indicator, the soil form
indicator, the soil wetness indicator and the vegetation indicator.

In addition to the studies identified above, the biodiversity specialist must apply the assessment

requirements identified in the “Protocol for the specialist assessment and minimum report content

requirements for environmental impacts on aquatic biodiversity”.>*

31 Guideline document, “A Practical Field Procedure for the Identification and Delineation of Wetlands and Riparian Areas”, DWAF
(2005).

32 Updated Manual for the Identification and Delineation of Wetlands and Riparian Areas, (2008).

33 Government Notice No. 320 published 20 March 2020.
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2.9.2 Content of the aquatic biodiversity impact assessment and wetland/riparian
delineation study

The impacts on aquatic biodiversity and the outcome of the wetland and riparian delineation study
must be reported on in line with the “Protocol for the specialist assessment and minimum report
content requirements for environmental impacts on aquatic biodiversity”. In addition, the results of
the wetland and riparian delineation studies must be presented in map format with a Google Earth
overlay. The aquatic biodiversity impact assessment and wetland/riparian delineation study must be
signed off by the specialist and must be included in the consolidated assessment report to be
submitted as part of the environmental authorisation and water use license application processes for
onshore petroleum exploration and production using fracturing technology. The operational
monitoring requirements identified by the specialist must be included in the integrated operational
monitoring plan required to be included in section 6.4 of the consolidated assessment report. The
operational monitoring requirements must include the continued monitoring requirements of the
baseline monitoring, to ensure that cumulative impacts can be monitored over time.

The findings of the aquatic biodiversity impact assessment and the wetland and riparian study must

contain —

e A reasoned opinion, based on the findings of the impact assessment, regarding the acceptability
or not, of the development related to the impact of the project on aquatic biodiversity and any
conditions to be included in the environmental authorisation should the project be approved, if
relevant; and

e Adiscussion on the application of the impact mitigation hierarchy and where areas of high aquatic
biodiversity cannot be avoided, the mitigation measures which must be implemented to mitigate
the impacts of the exploration or production activities on aquatic biodiversity. These mitigation
measures must be transferred by the EAP into an environmental management programme to be
included in Chapter 7.

2.10 Section 5.4 — Animal and plant species impact assessments
2.10.1 General

The species specialist impact assessments must consider animal and plant species of conservation
concern. The aim of the specialist impact assessments is to determine the state of animal and plant
habitats and animal and plant communities on the site, to determine the possible impact that activities
related to onshore petroleum exploration and production operations will have on these species, to
identify areas to be avoided and to provide recommendations to avoid, limit or mitigate impacts.
Species of conservation concern are those species listed by conservation authorities as being on the
IUCN ‘Red List’ of threatened species®* at risk of extinction, or on the South African’s National Red List
website3” as critically endangered, endangered or vulnerable or listed as nationally rare.

The specialist impact assessment is required to determine the potential for occurrence of species of
conservation concern in the study area, the possible impact on populations of species of conservation
concern and on overall species richness, genetic variability, population dynamics and habitats
important for species of conservation concern. Impacts to species of conservation concern would
relate to ecosystem functions which would include habitat fragmentation, disruption to ecological
corridors, changes to abiotic environmental conditions, changes to disturbance regimes, impedance
of movement of material or water and cumulative impacts as the impacts related to onshore

34 https://www.iucnredlist.org/
35 http://speciesstatus.sanbi.org/
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petroleum exploration and production operations will occur during the construction and operational
phases.

In order to identify the impacts referred to above, the species specialists must apply the assessment
requirements identified in the “Protocol for the specialist assessment and minimum report content
requirements for environmental impacts on animal species®® and the “Protocol for the specialist
assessment and minimum report content requirements for environmental impacts on plant species”.

2.10.2 Content of the animal and plant species impact assessment report

The impacts on animal and plant species of conservation concern must be reported on in line with the
“Protocol for the specialist assessment and minimum report content requirements for environmental
impacts on animal species” and the “Protocol for the specialist assessment and minimum report
content requirements for environmental impacts on plant species”. The animal and plant species
specialist impact assessment report must be signed off by the specialist and must be included in the
consolidated assessment report, to be submitted as part of the environmental authorisation and
water use license application processes for onshore petroleum exploration and production using
fracturing technology. The operational monitoring requirements identified by the specialist must be
included in the integrated operational monitoring plan required to be included in section 6.4 of the
consolidated assessment report. The operational monitoring requirements must include the
continued monitoring requirements of the baseline monitoring to ensure that cumulative impacts can
be monitored over time.

The findings of the animal and plant species impact assessment must contain —

e A reasoned opinion, based on the findings of the impact assessment, regarding the acceptability
or not, of the development related to the impact of the project on animal species and any
conditions to be included in the environmental authorisation should the project be approved, if
relevant; and

e Adiscussion on the application of the impact mitigation hierarchy and where areas of high animal
species biodiversity cannot be avoided, the mitigation measures which must be implemented to
mitigate the impacts of the exploration or production activities on animal species. These
mitigation measures must be transferred by the EAP into an environmental management
programme to be included in Chapter 7.

2.11 Section 5.5 — Noise and artificial lighting impact assessments

Exploration and production operations for petroleum resources are generally located in rural areas
with low levels of noise and artificial light. These areas are also known to have an aesthetic visual
quality. The change of land use associated with the exploration and production of petroleum has an
industrial connotation that could interrupt the scenic characteristics and the “sense of place” value of
these landscapes.

2.11.1 General

Increased noise and light could impact negatively on animal species through displacement and the
interruption of breeding or feeding habits. On humans, the impact from increased noise and light and
a change of “sense of place” can manifest through health and emotional impacts as well as impacts to
tourism. As such, a noise and light specialist study is required, to determine the impacts of noise, light
and visual impacts.

36 Government Notice No. 1150 published 30 October 2020 and amended through Government Notice No. 3717 published 28 July
2023.
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A “Protocol for the specialist assessment and minimum report content requirements for noise impacts”
has been gazetted®” and the specialist or EAP is required to undertake a noise assessment in
accordance with this protocol.

During the onshore petroleum exploration and production using fracturing technology, artificial light
will be required to provide for human safety and increased productivity. This light, however, when
poorly designed and installed can be a nuisance and impact negatively on the health and wellbeing of
humans and on animal species and the sense of place of the study area. The potential impacts of
artificial light are related both to spill light, which is the illumination that is produced by a light source
or combination of light sources at a point, and glare, which is associated with the brightness of light
as experienced by an observer. As such the potential impacts of light on the study area is to be
determined. In order to assess the light impact of the proposed operation, the following steps must
be implemented:

e Review the applicable legislation, Regulations and guidelines that apply to the need for and
restriction on artificial lighting;

e Identify the study area in which the light study is to be undertaken, including a rational;

e Prepare a draft artificial lighting layout based on the needs of the operation;

o |dentify the artificial light that will be generated by the operation on the basis of the draft artificial
lighting layout;

e Identify existing artificial light sources on the site and in the study area;

e Identify sensitive receptors both human and animal;

e Based on the draft artificial lighting layout, determine the potential generation of artificial light
and glare from the operation and assess the impacts on human receptors, the identified animal
species and the sense of place, against the baseline (new moon phase);

e Consider the impact of the additional artificial light from various lines of sight;

e Consider any mitigation measures which could be applied to reduce the impacts as well as any
amendments that need to be made to the draft artificial lighting layout. Such mitigation measures
could include-

o switching off lights between certain times;

o installing dimmers, timers, flashing rate and motion sensors;

o mounting lights low and the lowest intensity lighting appropriate for the task to be
undertaken;

using non-reflective, dark surfaces;

keeping bollard lights shielded as far as possible;

permanently direct pole mounted lighting downwards;

using amber lighting;

using long wavelength lights and LED lights to allow for lighting controls to be fitted;

remotely computer-controlled lighting;

only adding light for specific purposes;

considering planting screening vegetation;

e |dentify the monitoring and auditing requirement that must be implemented.

O 0O 0O O O O O O

2.11.2 Content of the noise and artificial lighting impact assessments report

The outcome of the noise impact assessment must be reported on in line with the “Protocol for the
specialist assessment and minimum report content requirements for noise impacts”.

37 Government Notice No. 320 published 20 March 2020.
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The outcome of the artificial lighting assessment must be documented in a specialist impact
assessment report which must include as a minimum the following aspects-

e Summary of findings;

e Detail the applicable legislation, Regulations or guidelines related to light impact assessment;
e |dentify the site considered on a map, indicating-

o the locations at which the existing night light from the site have been taken;
o the location of the sensitive receptors;

o the location of the existing lighting sources;

Describe the methodology used to assess the additional light impact;

Provide the dates on which the light assessment was undertaken;

The weather conditions and any conditions that would impact on the results;
Identify the methodology used to assess the existing light impacts;

Mitigation measures to be included in the EMPr;

Monitoring and auditing requirements; and

Revised artificial lighting layout.

The noise and artificial lighting specialist impact assessment report must be signed off by the specialist
and must be included in the consolidated assessment report to be submitted as part of the
environmental authorisation and water use license application processes for onshore petroleum
exploration and production using fracturing technology. The operational monitoring requirements
identified by the specialist must be included in the integrated operational monitoring plan required to
be included in section 6.4 of the consolidated assessment report. The operational monitoring
requirements must include the continued monitoring requirements of the baseline monitoring to
ensure that cumulative impacts can be monitored over time.

The findings of the noise and artificial lighting impact assessment must contain a reasoned opinion,
based on the findings of the impact assessment, regarding the acceptability or not, of the
development related to the impact of the project on sense of place and any conditions to be included
in the environmental authorisation should the project be approved, if relevant.

2.12 Section 5.6 — Climate Change impact assessment

South Africa is a signatory to the Paris Agreement which is a global commitment to cut greenhouse
gas (GHG) emissions in order to keep the rise in mean global temperature to well below 2 °C above
preindustrial levels, and preferably limit the increase to 1.5 °C. GHG emissions are expressed as units
of CO, equivalence (CO.-eq). To meet this commitment, South Africa has pledged a nationally
determined contribution to global mitigation efforts of limiting its GHG emissions to between 398 to
510 Mt COz-eq in 2025, reducing to between 350 and 420 Mt CO;-eq in 2030, moving towards
achieving the ultimate goal of net-zero CO,-eq emissions by 2050. Net-zero means that emissions of
CO-eq due to human activities, and removals of these gases, are in balance over a given period.

2.12.1 General

Exploration and production of operations for petroleum resources will contribute to GHG emissions
through the materials used for the construction of the operations and infrastructure, through fugitive
emission when extracting and transporting gas and through the use of the gas extracted. As such, part
of the decision-making process for exploration and production operations, must determine the GHG
contribution of the facility for all phases of the operations and consider the impact of these emissions
on the cumulative GHG contributions of the country’s GHG inventory. As gas has lower CO, emissions
than coal and petroleum liquids the use of gas in the energy sector will reduce overall CO; emissions
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from the sector, therefore there is no need to consider avoided emissions from the transition (where
its used if for an Open Cycle Gas Turbine).

The objective of the climate change impact assessment is to —

e |dentify the climate change policy and legislative context and to indicate conformance to such
policy and legislation;

e |dentify the proposed project’s prospective contribution to climate change through the calculation
of GHG emissions of all phases of the project;

e Consider how these GHG emissions will impact on the country’s global GHG reduction
commitments;

e Consider the impact on any carbon sinks; and

e Determine the possible impact of climate change on the project’s core operations to identify
appropriate measures to make the project resilient to these impacts.

Although the consequence of the project’s GHG emissions on the regional environment have
traditionally been considered in a climate change impact assessment, it is understood that the impacts
of climate change are global in nature and that the GHG emissions from individual projects or source
cannot be connected directly to any specific climate change impact. Therefore, rather than embark on
a theoretical exercise to determine the impacts of the GHG emission from a specific exploration or
production project on the regional environment, this guidance requires the consideration of how the
GHG emissions from the project impact on the carbon budget set®® for the relevant sector and the
country as a whole. In addition, this guidance requires the determination of the project’s potential to
reduce its GHG emissions (including the emissions from the use of the gas extracted) in line with
relevant national reduction targets, through efficiencies, alternatives, offsets or carbon sinks.

2.12.2 Content of a climate change impact assessment

The climate change impact assessment must be undertaken by a SACNASP registered professional in
the field of atmospheric science or an equivalent field. The assessment must consider the information
contained in the “Compendium of Greenhouse Gas Emissions Methodologies for the Natural Gas and
Oil Industry 2021.”% In order to meet the objectives of the climate change impact assessment the
following steps must be followed as a minimum:

e Define the goal, scope and boundaries of the climate change impact assessment;

e Identify the GHG contributing sources and activities (GHG inventory);

e Decide on the GHG determination methodology to be used to calculate direct emissions, indirect
emissions and emissions from the use of the gas produced;

e Collect the necessary calculation data;

e Calculate the emissions identified in the inventory per annum and over the life of the
operations;

e (Calculate the GHG emissions from the use of gas to be produced by the operation over the
operational life;

e |dentify sources of possible fugitive emissions (fugitive emission inventory);

e Determine the methodology to be used to determine potential fugitive emissions;

38 |t is acknowledged that carbon budgets for sectors are yet to be determined, however, consideration should be given to international
best practice in this regard.

39 Compendium of Greenhouse Gas Emissions Methodologies for the Natural Gas and Oil Industry 2021 prepared for the American
Petroleum Institute which can be accessed at https://www.api.org/-/media/files/policy/esg/ghg/2021-api-ghg-compendium-
110921.pdf.
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e (Calculate the potential fugitive emissions;

e Consider the significance of the cumulative emissions against the South African carbon budget
and the sector emissions targets;

e Discuss alternatives if relevant (for exploration and production activities alternatives may not be
feasible);

e |dentify the impacts of climate change on the project;

e |dentify climate change adaption measures for the project; and

e |dentify possible climate change mitigation measures.

2.12.3 Content of the climate change impact assessments report

The outcome of the climate change impact assessment must be documented in a report under the
following minimum headings-

e Summary of findings;

e GHG inventory for direct, indirect and fugitive GHG emissions for all phases of the operation for
the life of the operation;

e The calculation methodology to be used to identify the direct, indirect and fugitive GHG emission
for all phases of the operation as well as for the product extracted;

e Emissions calculations for direct, indirect and fugitive GHG emission for all phases of the operation
as well as for the product extracted over the life of the operation;

e Significance of the emissions calculated in relation to the country’s national determined

commitments and the sector targets for all phases of the operation as well as the product

extracted over the life of the operation;

The impact on any carbon sinks;

Alternatives and any mitigation measures considered;

Adaption measures to be implemented;

Monitoring and auditing requirements;

Mitigation measures to be included in the EMPr; and

Climate change specialists’ statement on the acceptability of the proposed project in relation to

climate change impacts.

The climate change impact assessment report must be signed off by the specialist and must be
included in the consolidated assessment report to be submitted as part of the environmental
authorisation and water use license application processes for onshore petroleum exploration and
production using fracturing technology.

2.13 Section 5.7 — Air Quality impact assessment

The exploration and production of a petroleum resource utilising fracturing technology can impact on
regional and local air quality through, among others, the increase of traffic related to supplying
materials to and removing wastes from the operations, emissions from diesel-fired drilling equipment,
leaking of gas from the drilling operations or related infrastructure, the well completion process,
venting of gas to clear well heads, dust generation from the use of propellants, the handling of diesel
and the storge and handling of waste products. Fracturing operations will also impact on worker’s
health and safety due to the increased levels of crystalline silica and VOCs on the site.

2.13.1 General

Due to the potential for the use of fracturing technology to increase ambient air pollution and to
contribute to the deterioration of air quality on the site, it is necessary to undertake an air quality
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impact assessment to evaluate the possible impact of the use of the technology on the environment
and worker’s health and safety. The air quality impact assessment must be undertaken by a SACNASP
registered professional, registered in the field of atmospheric science or an equivalent field. The
information gather through the modelling and impact determination must be considered as input data
for use in the climate change impact assessment.

South Africa currently does not have national minimum emission standards for well heads, as such the
possible impacts on air quality must be considered by undertaking continuous ambient air quality
monitoring and point source emission monitoring at frequencies to be determined by the specialist
impact assessment and worker health and safety monitoring as required by the Occupational Health
and Safety Act.

2.13.2 Content of the air quality impact assessment

The main objectives of the air quality impact assessment are to quantify the extent to which existing
site and ambient pollution levels will change as a result of the use of fracturing technology, to
determine the significance of these changes to identify any management and mitigation measures
and to prepare an operational monitoring plan to ensure the protection of workers and the
environment.

The outcomes of the air quality impact assessment must be considered against the results of the
baseline air quality monitoring study. Should any elevated emissions be detected during operations,
the impacts on the respiratory health of the communities surrounding the site will need to be
determined, through methodologies which could include health screening. The air quality impact
assessment must be based on the commitment to eliminate gas venting to situations related to
emergency, safety and operation upset only, and flaring of gas should not be used as a long-term
management strategy.

The following steps as a minimum must be undertaken in the air quality impact assessment:

e |dentify the scope of the project and study area including the rational for the determination of the
study area;

o |dentify the regulatory requirements for identified key pollutants against which compliance must
be assessed and health risk screened;

e Identify the local and regional meteorology (weather and climate);

e |dentify the local and regional topographical features;

e |dentify the methodologies and models to be used when undertaking the assessment;

e identify possible point sources of emission from the various activities that will be undertaken
through the operations as well as any infrastructure and quantify the associated emissions
through a review of relevant literature which must include the “Compendium of Greenhouse Gas
Emissions Methodologies for the Natural Gas and Oil Industry 2021”%° and “A Voluntary Standard
for Global Gas Flaring and Venting Reduction 2004;”4!

e |dentify potential air quality sensitive receptors in the study area;

e Determine the atmospheric dispersion potential of the study area taking account of the local and
regional metrology and topography;

40 Compendium of Greenhouse Gas Emissions Methodologies for the Natural Gas and Oil Industry 2021 prepared for the American
Petroleum Institute which can be accessed at https://www.api.org/-/media/files/policy/esg/ghg/2021-api-ghg-compendium-
110921.pdf.

4 Voluntary Standard for Global Gas Flaring and Venting Reduction 2004 prepared for the World Bank which can be accessed at

https://www.google.com/search?client=safari&rls=en&q=A-voluntary-standard-for-global-gas-flaring-and-venting-reduction&ie=UTF-
8&0e=UTF-8.
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e Determine the quality of the receiving environment by considering the information obtained
through the baseline monitoring;

e Compile a comprehensive emission inventory which must include operational phase activities
(drilling, well pads etc.), mobile sources (truck traffic) and fugitive emissions (equipment leaks,
dust etc.). Consider international literature to determine emissions where no emissions history is
available in South Africa;

e Apply an atmospheric dispersion model to simulate impacts of the operations on ambient air
pollutant concentrations;

e Consider cumulative impacts and the levels of acceptable change;

e |dentify mitigation measures for inclusion in the environmental management programme;

e Determine compliance of criteria pollutants with the national ambient air quality standards,
National Dust Control Regulations, 2013 and the standards contained in the Notice for the Listed
Activities and Associated Minimum Emission Standards Identified in Section 21 of the National
Environmental Management: Air Quality Act, 2004 (Act No. 39 of 2004) where relevant, as well as
international best practice for activities for which emission standards are not set in South Africa
and occupation exposure with and without mitigation measures;

e Prepare an operational ambient air quality monitoring plan which must include as a minimum the
following information:

o Purpose of the plan;

o Daily onsite weather conditions including temperature, wind direction and rainfall;

o Sampling methodology to be used;

o Laboratory to be used for analysis;

o The location of air quality monitoring points;

o The location of air quality monitoring station to allow for continuous ambient air quality
monitoring;

o The methodology to determine occupational exposure;

o The monitoring parameters must as a minimum include: SO2, NOx, NO2, PM10, PM2.5, O3,
C6H6, Pb, CO, CH4, VOCs, respirable crystalline silica and H2S if H2S is present in the gas;

o Monitoring intervals for each parameter; and

o The responsible person for the various tasks to be undertaken.

The air quality monitoring points must be identified on an annotated map and parameters and
monitoring intervals included in an excel spread sheet. Both the map and the excel spread sheet must
be included in the operational ambient air quality monitoring plan.

2.13.3 Content of the air quality impact assessment report

The outcome of the air quality impact assessment must be documented in a report under the following
headings as a minimum-

e Summary of findings

e Study approach and methodologies used;

e Regional climatic conditions;

e Air quality impact assessment results;

e Significance rating of the identified impacts;

e Possible mitigation measures;

e Severity of impacts after mitigation;

e Cumulative impacts;

e Description of the assumptions and uncertainties or gaps in knowledge;
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e Air quality specialist’s statement on the acceptability of the proposed project in relation to air
quality;

e Operational ambient air quality monitoring plan; and

e Management and mitigation measures to be included in the EMPr.

When considering the content of the operational ambient air quality monitoring plan, the applicant
must consider international best practices for additional parameters of concern as well as the most
up to date monitoring methodologies. The air quality impact assessment must be signed off by the
specialist and must be included in the consolidated assessment report to be submitted as part of the
environmental authorisation and water use license application processes for onshore petroleum
exploration and production using fracturing technology. The operational monitoring requirements
identified by the specialist must be included in the integrated operational monitoring plan required to
be included in section 6.4 of the consolidated assessment report. The operational monitoring
requirements must include the continued monitoring requirements of the baseline monitoring to
ensure that cumulative impacts can be monitored over time.

2.14 Section 5.8 — Seismicity risk assessment

Although reports of fracturing causing felt earthquakes are extremely rare, in the oil and gas industry
induced seismicity can occur. Induced seismicity is the increase of seismicity events which are larger
in magnitude than what was observed historically. There is the potential that when fluids are injected
into rock structures, the fluid may increase the pore pressure on a possibly active fault. This could
cause a sudden slip that releases stored energy, generating seismicity and potentially an earthquake.
Induced seismicity is most often associated with wastewater injection projects. Wastewater disposal
wells typically operate for longer durations and inject much more fluid than is injected during the
fracturing process, making them more likely to induce earthquakes. The draft NEMA Fracturing
Regulations, which, once implemented, will manage the environmental impacts of fracturing
technology on the environment, prohibits the disposal of fracturing fluids, process water or any other
component of process water underground, including through the use of re-injection wells. Increased
seismicity from wastewater injection is therefore not expected or possible.

Chapter 4 of the Strategic Environmental Assessment (SEA) which was undertaken between 2015-
2017 to consider the opportunities and constraints with regard to shale gas development in the
Karoo,** identified Southern Africa as a seismically quiet region by global standards as it is remote
from the boundaries of tectonic plates.

2.14.1 General

Noting that few seismic events of notable impact have taken place in South Africa historically and
further noting that no re-injection of waste into wells is be allowed, it is unlikely that the use of
fracturing technology will induce seismic events larger in magnitude than what was observed
historically. However, in order to ensure that risks are minimized a seismic risk impact assessment is
to be undertaken.

2.14.2 Content of the seismic risk assessment
The seismic risk assessment must be undertaken by a SACNASP registered professional in the field of

Geological Science or an equivalent field and the following steps as a minimum must be undertaken
in the seismic risk assessment:

42 Maps of known category 1, 2 and 3 heritage resources were provided in the Digital Addenda to the Chapter 15 of the SEA which can be
accessed at https://seasgd.csir.co.za.
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e |dentify the regional and local geology;
e |dentify from the baseline information and historical data, the historical seismic activity in the
study area and the geology of the study area;
e Analyze and compare the seismic activity during the 24-month baseline data capturing with that
of historical data for the study area;
e |dentify dykes and faults in the geology of the site;
e |dentify stressed and proximal faults which must be avoided in the fracturing process;
e Identify the fracture behaviour of targeted formations;
e |dentify the potential and significance of the increase in seismic activity due to the fracturing
operations;
e Consider any mitigation measures that can be employed to reduce risks;
e Prepare an operational seismic monitoring plan which must include as a minimum the following
information:
o purpose of the plan;
o monitoring equipment to be used;
o the location of the monitoring equipment as well as the location of the continuous monitoring
station for seismic activity;
o the location including the coordinates of historical buildings, other built structures and stone
walls to be monitored including the frequency of monitoring; and
o thelocation of any other infrastructure which is to be monitored for example pipelines, tailings
dams and bridges etc. as well as the frequency of monitoring.

The monitoring and observation points must be identified on an annotated map and parameters and
frequencies included in an excel spread sheet. Both the map and the excel spread sheet must be
included in the operational seismicity monitoring plan and the points included in the baseline
monitoring plan must be included for ongoing monitoring through the fracturing and production
operations. The Council for Geoscience must be engaged for any inputs that may be relevant and not
covered in these requirements as well as the potential impact on identified buildings and structures.

2.14.3 Content of the seismic risk assessment report

The outcome of the seismic risk impact assessment must be documented in a report under the
following headings as a minimum-

Summary of findings;

Regional and local geological conditions;

Study approach and methodologies used;

Findings of the assessment;

Possible mitigation measures;

Severity of impacts after mitigation;

Description of the assumptions and uncertainties or gaps in knowledge;
Geological specialists’ statement on the acceptability of the proposed project in relation to seismic
activity;

e The operational seismic monitoring plan; and

e Management and mitigation measures to be included in the EMPr.

The outcome of the seismic risk assessment must be documented in a seismic risk assessment report
which is to be signed off by the specialist and included in the consolidated assessment report to be
submitted as part of the environmental authorisation and water use license application processes for
onshore petroleum exploration and production using fracturing technology. The operational
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monitoring requirements identified by the specialist must be included in the integrated operational
monitoring plan required to be included in section 6.4 of the consolidated assessment report. The
operational monitoring requirements must include the continued monitoring requirements of the
baseline monitoring to ensure that cumulative impacts can be monitored over time.

2.15 Section 5.9 - Socio-economic impact assessment

Exploration and production operations for petroleum resources are generally located in rural areas
which would generally be undeveloped areas with low population densities comprising unskilled or
semiskilled labour. Areas targeted for exploration and shale gas development are likely to experience
significant capital inflows leading to a major influx of activity into such areas which could provide
development opportunities but could also disrupt the current social and economic fabric with negative
social consequences. The negative impacts could include, among others, an increase in cost of living,
an increase in crime, illness, shortage of housing, reduced tourism, increased traffic and traffic
accidents, greater social inequality, unrest and conflict, as well as long term externality problems such
as damages to roads, water provision and sewerage services, as well as long term risk posed by
abandoned or decommissioned wells. It will be important that taxpayers are not burdened with
potentially highly significant costs after abandonment of wells. Other externalities would include
increased noise levels, social ills, land degradation, competition for and impact on water resources,
visual impacts, etc.

2.15.1 General

Baseline monitoring was undertaken through the seismic activities which were undertaken during the
first two years of exploration. To support the EA process for the fracturing and production phases, a
socio-economic impact assessment must be undertaken to assess the potential impact of the project
on the socio-economic environment, to forecast, monitor and control prospective social and economic
impacts.

2.15.2 Content of a socio-economic impact assessment

The socio-economic impact assessment must be undertaken by suitably qualified professional in the
field of psychology or an equivalent field. Socio-economic impacts can usually be divided into three
broad categories which include, the physical intrusion of the project activities and the project-related
infrastructure, the economic pull which is the area from which the project attracts job seekers or
investors and indirect or induced impacts related to the project which could include increased rates
and taxes etc. The following steps as a minimum must be undertaken in the socio-economic impact
assessment:

e Identify the project scale;*?

e Using the baseline as the foundation to determine the level of vulnerability in the social
environment;

Consider the impact on access to services including tourism services;

Determine the potential influx and outflow of temporary workers;

Identify if any relocation of individuals or families will be necessary;

Identify if changes to racial and ethnic composition is expected and possible impacts of such
changes if realized;

Identify possible changes to land use patterns and the impacts of such change if realised;

e |dentify possible changes to health and social wellbeing and the impact of such changes;

43 Taken from the Department of Environmental Affairs and Tourism’s Integrated environmental Management Information Series, 2005
- Socio-Economic Impact Assessment.
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e |dentify changes to the quality of the living environment including access to services and the
capacity of local government to deliver the required services;

e |dentify any cultural impacts which could include the loss of local language, experience of being
culturally marginalised etc;

e |dentify impacts to the family unit and community which could include possible impacts on
community cohesions, social tension and violence etc.;

e |[nstitutional and legal impacts;

e Gender relations;

e Determine the significance of the impacts;

e |dentify any mitigation measures to be implemented; and

e |dentify the parameters from the baseline monitoring plan to be taken through to the
operational monitoring plan as well as additional aspects which must be monitored.

2.15.3 Content of a socio-economic impact assessment report

The outcome of the socio-economic impact assessment must be documented in a report under the
following headings as a minimum-

Regional and local socio-economic conditions;

Study approach and methodologies used;

Summary of findings of the assessment;

Possible mitigation measures;

Severity of impacts after mitigation;

Description of the assumptions and uncertainties or gaps in knowledge;

A specialist statement on the acceptability of the proposed project in relation to seismic activity;
The operational monitoring plan; and

Management and mitigation measures to be included in the EMPr.

The socio-economic impact assessment must be signed off by the psychologist who compiled the
report and must be included in the consolidated assessment report to be submitted as part of the
environmental authorisation and water use license application processes for onshore petroleum
exploration and production using fracturing technology. The operational monitoring requirements
identified by the psychologist must be included in the integrated operational monitoring plan required
to be included in section 6.4 of the consolidated assessment report. The operational monitoring
requirements must include the continued monitoring requirements of the baseline monitoring to
ensure that cumulative impacts can be monitored over time.

2.16 Section 5.10 - Heritage impact assessment

South Africa has yielded fossils of some of the earliest known life forms on earth, as well as some of
the earliest known dinosaurs, dating back at least 200 million years. Small pockets of high coverage
indicate that important resources of all types can occur anywhere in the landscape but river valleys
and the undulating uplands tend to be more sensitive than the open plains for some categories of
heritage, largely because of access to water.

Heritage resources are distributed in variable densities throughout the country, but because of a
generally low survey coverage, the actual distribution of heritage resources is poorly known,
specifically in rural areas. As such, the value of all heritage resources in South Africa, including
archaeology, shipwrecks, battlefields, graves, and structures over 60 years, living heritage and the
collection of oral histories, historical settlements, landscapes, geological sites, palaeontological sites
and objects must be assessed before development can occur on any site, other than in urban areas.
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2.16.1 General

The South African Heritage Resources Agency and the Provincial Heritage Agencies (PHRAs) are the
custodians of the country’s archaeological and palaeontological resources and in that capacity have
prepared two guidance documents which set the standard for the preparation of archaeological and
palaeontological components of a heritage impact assessment. The first document is entitled
“Minimum Standards: Archaeological and Palaeontological Components of Impact Assessment
Reports”. Part Il of the document contains the Minimum Standards for the archaeological component
of the impact assessment. The second document is entitled “Minimum Standards: Palaeontological
Component of Heritage Impact Assessment reports”. These documents can be found at
https://sahris.sahra.org.za. The impact assessment on archaeological and paleontological resources
must be undertaken by a registered archaeological and palaeontological specialist in line with these
two Minimum Standards.

2.16.2 Content of the heritage impact assessment

The impacts on archaeological and palaeontological resources must be reported on in line with section
38(3) of the NHRA, section 41(3) of the KZNARI Act, the “Minimum Standards: Archaeological and
Palaeontological Components of Impact Assessment Reports”, Part Il and the “Minimum Standards:
Palaeontological Component of Heritage Impact Assessment Reports”. Graves may not be moved
without approval from the relevant Heritage Agency and all building over 60 years old must be
assessed prior to alteration or demolition. The heritage impact assessment report must be completed
and signed off by a heritage specialist and must be included in the consolidated assessment report to
be submitted as part of the environmental authorisation and water use license application processes
for onshore exploration and production of a petroleum resource using fracturing technology. The
operational monitoring requirements identified by the specialist must be included in the integrated
operational monitoring plan required to be included in section 6.4 of the consolidated assessment
report. The operational monitoring requirements must include the continued monitoring
requirements of the base line monitoring to ensure that cumulative impacts can be monitored over
time.

A “Chance find protocol for cultural heritage, artefacts and palaeontological resources” must be
prepared and included as an appendix to the environmental management programme to be included
as Chapter 7.

2.17 Section 5.11 Hydrology impact study (surface water)
2.17.1 General

The exploration and production of an onshore petroleum resource using fracturing technology can
impact on water resources through the use of water and the potential to pollute both surface and
groundwater. The draft NEMA Fracturing Regulations, has prohibited, in areas where the rainfall is
under 400 mm per annum, the extraction of water except from deep saline aquifers for use in
fracturing operations as well as the discharge of process water into a water resource, or onto land
through irrigation without treatment to water quality limits as contemplated in Appendix 4 of the
Regulations. Notwithstanding, there is a possibility for surface water and groundwater to be impacted
by fracturing fluids as well as by waste related to fracturing activities. Therefore, it is dependent on
the impact assessment to evaluate the threat of fracturing and petroleum production to the water
resource environment.
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2.17.2 Content of the hydrology study

The possible impacts on surface water must be considered by undertaking a hydrology study and the
possible impacts on groundwater by undertaking a hydrogeological study. These studies will rely on
the baseline information collected through the initial seismic survey phase. The surface water study
must be undertaken by a surface water specialist registered with SACNASP in the field of water
resource science or an equivalent.

This chapter assesses the possible impact that exploration and production of onshore petroleum using
fracturing technology can have on surface water and surface water quality and the following actions
as a minimum must be undertaken:

e |dentify the scope of the project (including associated infrastructure);
e |dentify the study area and provide a motivation;
e Consider geographical setting which must include:
catchment description;
rainfall including rainfall intensity;
evaporation;
mean annual runoff;
peak flood flows at relevant locations within the study area;
topographical information and drainage patterns;
regional climatic conditions;
downstream surface water uses;
receiving water body for any potential pollution;
surface water resource quality objectives;
e Flood line determination must be conducted and the 1:50 and 1:100-year flood lines determined;
e Determine the proposed layout of the operations which must include the location of any possible
pollutants for all phases of the operations;
e |dentify the methodologies and models to be used when undertaking the assessment;
e |dentify any watercourse alterations being considered;
e |dentify the dirty footprint of the layout;
e Prepare an inventory of activities within the operations which can contribute to surface water
pollution;
e Determine, through appropriate modelling, a water balance for the operations;
e |dentify possible impacts to surface water from the operations;
e Quantify the impacts and the significance of the impacts;
e |dentify possible mitigation measures that can be implemented and determine the impacts after
mitigation;
e Determine the residual impacts after mitigation, through all phases of the operation;
e Consider the cumulative impacts on surface water resources through all phases of the operations;
e Prepare a storm water management plan, the content of which must include:
o objectives of the storm water management plan;
o delineation of the site into clean and dirty water areas;
o identification of areas where structures or infrastructure affect surface hydrology;
o
O

O O O O O O O O 0O O

preparation of a hydrological and hydraulic model;
preparation of a conceptual storm water management plan for the overall site and specific
infrastructure and structures on the site including any stormwater management tanks
required;
o identify mitigation measures for inclusion in the EMPr;
e Prepare a surface water operational management and monitoring plan which must include as a
minimum the following:
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o water quantity - the flow rate where relevant or depth and extent of the feature;

o the locations for surface water monitoring through all phases of the operations which must
include the baseline monitoring points;

o surface water monitoring parameters required to be monitored through all phases of the
operations which must include as a minimum the following - field pH, electrical conductivity,
temperature, dissolved oxygen, total dissolved solids; organics - VOCs, SVOCs and PAHs, BTEX
compounds, T, macro elements, trace elements, NORM; stable isotopes including but limited
to methane 613C, methane 613D, water 613C, DIC 613C, ethane 613C and ethane 6§13D;
radioactive isotopes - uranium, thorium, radium and strontium as well as radioactivity - gross
alpha radioactivity; gross beta radioactivity as well as stable isotopes including but not limited
toC, H, Oand N;

o theintervals for the monitoring of each feature;

o groundwater fed surface water features which could be impacted by groundwater
contamination; and

o ecological status — species found in the water body including an estimate of the species
abundance. Consideration must be given to in-stream, riparian and floodplain habitats. Any
species of conservation concern must be identified and discussed in relation to the threat
status, the national and provincial priority status.

e |dentify the roles and responsibilities for undertaking the various tasks identified in the monitoring
plan.

2.17.3 Content of the hydrology study report

The outcome of the hydrology study must be documented in a report under the following headings as
a minimum:

Local and regional information;

Sources of potential pollution;

Significance rating of the identified impacts;

Risk assessment for potential pollution, including significance before mitigation;
Cumulative impacts;

Possible mitigation measures;

Severity of impacts after mitigation;

Description of the assumptions and uncertainties or gaps in knowledge;

Storm water management plan; and

Management and mitigation measures to be included in the EMPr.

The hydrology study report must be signed off by the specialist and must be included in the
consolidated assessment report to be submitted as part of the environmental authorisation and water
use license application processes for onshore petroleum exploration and production using fracturing
technology. The report must include an annotated map identifying the features to be monitored and
parameters and frequencies included in an excel spread sheet. Both the map and the excel spread
sheet must be included in the operational surface water management and monitoring plan. The
operational monitoring requirements identified by the specialist must be included in the integrated
operational monitoring plan required to be included in section 6.4 of the consolidated assessment
report. The operational monitoring requirements must include the continued monitoring
requirements of the baseline monitoring to ensure that cumulative impacts can be monitored over
time.

The findings of the hydrology study impact assessment must contain —
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e A reasoned opinion, based on the findings of the impact assessment, regarding the acceptability
or not, of the development related to the impact of the project on surface water and any
conditions to be included in the environmental authorisation should the project be approved, if
relevant; and

e Adiscussion on the application of the impact mitigation hierarchy and where areas of high surface
water sensitivity cannot be avoided, the mitigation measures which must be implemented to
mitigate the impacts of the exploration or production activities on surface water. These mitigation
measures must be transferred by the EAP into an environmental management programme to be
included in Chapter 7.

2.18 Section 5.12 — Hydrogeology study (groundwater)
2.18.1 General

Surface water is a scarce resource in the Karoo environment which places a high value and reliance on
groundwater resources. The exploration and production of a petroleum resource using fracturing
technology are undertaken at high pressure and can impact on groundwater if adequate protection
measures are not in place. The possible impacts on groundwater must be considered by undertaking
a hydrogeology study.

2.18.2 Content of the hydrogeology study

The ground water study must be undertaken by a ground water specialist registered with SACNASP in
the field of water resource science or an equivalent field. This chapter is to assess the possible impact
that fracturing and petroleum production can have on ground water quality and the following steps
as a minimum must be followed:

e |dentify the scope of the project (including the associated infrastructure) and study area;

e |dentify the methodologies and models to be used when undertaking the site evaluation, impact
assessment/evaluation and significance rating, these methodologies and models will include
among others, desktop studies, hydrocensus, sampling and chemical analysis, geophysical survey,
borehole drilling where necessary, recharge calculation, and groundwater modelling including a
groundwater flow model and transport models;

e |dentify and analyse previous groundwater studies undertaken in the study area, any available
geological information such as published maps, satellite imagery, scientific papers and existing
stratigraphic well or core information, where relevant;

e Determine the geographical setting by considering the following aspects:

o topography and drainage;
o climate;

e Determine the prevailing hydrogeological conditions by considering the following aspects:

o local geology;
o regional geology;

e Determine the groundwater setting by considering the following aspects;

unsaturated zone and saturated zone;

hydraulic conductivity;

dykes and faults as potential preferred pathways;

groundwater levels;

potential groundwater contaminants from the use of the proposed fracturing technology;

current groundwater availability and quality;

aquifer classification;

aquifer protection classification;

groundwater vulnerability;

O 0O O O O O O 0O O
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o the depth of the target formation;

Using groundwater modelling or other impact determination methodologies,

determine/evaluate/predict the following:

o groundwater elevation and gradient;

o groundwater flow in both a regional and site-specific context;

o source pathway receptor description;

o predict the possible impacts that the use of fracturing technology may have on the
groundwater regime both on the site and the study area, including during development,
operations, decommissioning and post closure;

o determine the significance rating of identified impacts;

Identify management and mitigation measures and the severity of impacts after the

implementation of mitigation measures;

Identify management and mitigation measures to be included in the EMPr;

Prepare an operational ground water monitoring plan which must include as a minimum the

following;

o monitoring network layout (source, pathway, receptor and background including the
monitoring regime identified for baseline monitoring);

o groundwater quantity including the depth and extent;

o the groundwater quality parameters to be monitored through the various phases which must
include as a minimum the following - field pH, electrical conductivity, temperature, dissolved
oxygen, total dissolved solids; organics - VOCs, SVOCs and PAHs, BTEX compounds, T, macro
elements, trace elements, NORM; stable isotopes including but limited to methane 613C,
methane 613D, water 613C, DIC §13C, ethane §13C and ethane §13D; radioactive isotopes -
uranium, thorium, radium and strontium as well as radioactivity - gross alpha radioactivity;
gross beta radioactivity as well as stable isotopes including but not limited to C, H, O and N;
and

o ground water monitoring frequency for each feature.

2.18.3 Content of the hydrogeology study report

The outcome of the hydrogeology study must be documented in a hydrogeology study report for the
various phases of the operations (construction, operations, decommissioning and post-
decommissioning) under the following minimum headings-

Project and site information:

Project scope and study area;

Methodologies and models used;

Climate;

Topography and drainage;

Local and regional geology;

Ground water setting and groundwater flow;

Potential impacts of groundwater, including the probability, duration and severity;

Possible management and mitigation measures;

Severity of possible impacts after mitigation;

Groundwater specialist statement on the acceptability of the proposed project in relation to
groundwater;

Assessed impacts on groundwater quantity;

Assessed impacts on ground quality;

Description of the assumptions and uncertainties or gaps in knowledge;

Groundwater specialist’s statement on the acceptability of the proposed project in relation to
surface water;

O O O O O 0O O O O O
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e Mitigation measures to be included in the EMPr, during fracturing/production and post
fracturing/production.

The hydrogeology impact assessment report must be signed off by the specialist and must be included
in the consolidated assessment report to be submitted as part of the environmental authorisation and
water use license application processes for onshore petroleum exploration and production using
fracturing technology. The operational monitoring requirements identified by the specialist must be
included in the integrated operational monitoring plan required to be included in section 6.4 of the
consolidated assessment report. The operational monitoring requirements must include the
continued monitoring requirements of the baseline monitoring to ensure that cumulative impacts can
be monitored over time.

The report must include an annotated map identifying the features to be monitored and parameters
and frequencies included in an excel spread sheet. Both the map and the excel spread sheet must be
included in the groundwater operational monitoring plan.

2.19 Section 5.13 — Traffic impact assessment
2.19.1 General

Large volumes of materials which will include among others sand, water and chemicals will be
transported to the fracturing site. In addition, a large volume of waste materials will be transported
from the site. These materials and waste will be transported by road which will result in increased
traffic volumes in the Central Karoo which could increase the risks and led to a detrimental impact on
environmental and scenic quality.

2.19.2 Content of the traffic impact assessment

The trafficimpact assessment must be undertaken by a civil engineer registered with the South African
Institution of Civil Engineering or an equivalent field. This chapter assesses the possible impact of
increased traffic resulting from fracturing activities, importantly including the cumulative impacts that
the activity will have on the environment through exploration and production operations. The baseline
study that was undertaken through the first phase of exploration, being the seismic survey, would
have identified the road network that could be impacted on through fracturing and production
operations as well as the current traffic patterns, maintenance programmes and road conditions.

The findings of the scientific assessment revealed that there were a number of risks which would result

from the increased traffic volumes in the Central Karoo due to fracturing and production operations.

These risk would be associated with among others:

e Vehicular emissions leading to decreased air quality;

e Spills from trucks transporting hazardous substances and waste to and from sites where fracturing
is undertaken;

e Road strikes of fauna and landscape fragmentation affecting biodiversity and ecological
functioning;

e Loss of regional visual scenic resources, increased ambient noise, decreased tourism activities and
altered ‘sense of place’; and

e Anincremental increase in the construction, upgrading and maintenance of road infrastructure.

Using the baseline conditions as the foundation, this traffic impact assessment must consider the
impact of the increased risks and cumulative risks that fracturing and production operations will
have on the area. The study is to:
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e |dentify the methodology to be used;

e |dentify the guidelines or supporting documentation to be used;

e Establish the number of vehicle trips generated during the fracturing and production operations
and decommissioning of the site;

e Determine the impacts including the cumulative impacts;

e Determine mitigation and/or management measures which could be implemented to reduce the
effects of negative impacts. As part of the mitigation measures, the applicant is to consider the
ability to utilise the existing freight rail infrastructure to reduce impacts;

e |dentify any conditions or mitigation measures to be included in the EMPr;

e |dentify the scope of the project (including the associated infrastructure) and study area; and

e |dentify the methodologies and models to be used when undertaking the site evaluation, impact
assessment/evaluation and significance.

2.19.3 Content of the traffic impact assessment report

The outcome of the traffic impact assessment must be documented in a specialist impact assessment
report which must include as a minimum the following aspects-

e Summary of findings;

e Detail the applicable legislation, regulations or guidelines related to traffic impact assessment;

e |dentify the road network that will be affected on a map;

e Describe the methodology used to assess the additional traffic impacts;

e Describe the scale of the increased traffic;

e Describe the impacts including cumulative impacts;

e Mitigation measures to be included in the EMPr, as well as the feasibility of utilising the existing
freight rail infrastructure; and

e Monitoring and auditing requirements.

The traffic impact assessment report must be signed off by the specialist and must be included in the
consolidated assessment report to be submitted as part of the environmental authorisation and water
use license application processes for onshore petroleum exploration and production using fracturing
technology. The operational monitoring requirements identified by the specialist must be included in
the integrated operational monitoring plan required to be included in section 6.4 of the consolidated
assessment report. The operational monitoring requirements must include the continued monitoring
requirements of the baseline monitoring to ensure that cumulative impacts can be monitored over
time.

2.20 Section 5.14 Radio Frequency Interference study
2.20.1 General

South Africa is home to the multinational 10 m Southern African Large Telescope (SALT) in Sutherland
which, in 2017, was the largest optical telescope in the southern hemisphere and will host the
international Square Kilometre Array (SKA) project, the first phase of which is under construction.
These are multi-billion Rand investments and must be protected from increased levels of
electromagnetic interference which can negatively impact on the observing environment.

The potential increase in interference resulting from activities associated with the onshore exploration
and production of petroleum resources has been assessed, and buffers, referred to as “areas” have
been identified to ensure there would be no detrimental impact on the SKA. The draft NEMA

Fracturing Regulations has identified prohibitions and restrictions related to the Sutherland Central
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Astronomy Advantage Area, the Karoo Central Astronomy Advantage Area 3, the corridors containing
the Square Kilometer Array radio astronomy stations and the area located outside of the Karoo Central
Astronomy Advantage Area 3, but within the boundaries of the Karoo Central Astronomy Advantage
Area 1. The boundaries of these protection areas have been uploaded to the environmental screening
tool, and any applicant applying for an environmental authorisation for onshore petroleum
exploration or production will be aware if their site is falling within any of these prohibited or
restricted areas. Should the proposed site for exploration or production operations fall within the
prohibited areas, the application will not be accepted by the competent authority. Should the site fall
within the area located outside of the Karoo Central Astronomy Advantage Area 3, but within the
boundaries of the Karoo Central Astronomy Advantage Area 1, the applicant must seek the advice of
the Astronomy Management Authority to determine the assessment requirements. These assessment
requirements will differ from project to project depending on the activities to be undertaken. The
application forms to have the developments considered and the contact details of the Astronomy
Management Advantage Area Authority can be accessed at https://ama.dst.gov.za/AGAact/ or on e-
mail at mere.kgampe@dst.gov.za.

Where the exploration or production activities are to take place in the area as identified as being
restricted, a letter of approval from the Astronomy Management Advantage Area Authority must be
included in the consolidated assessment report to be submitted with the environmental authorisation
and water use license application for onshore petroleum exploration and production using fracturing
technology.

2.21 Chapter 6 — Plans, layouts and designs

This chapter must include the relevant plans, layouts and designs that are required to be submitted
with the application for environmental authorisation, for a water use license and the exploration or
production right required in terms of the MPRDA. The content of these plans, layouts and designs will
be informed by the baseline monitoring outcomes, the outcomes of the environmental impact
assessments undertaken and specific input from additional specialists. These plans, layouts and
designs although consulted with the consolidated assessment report must be presented as separate
outputs as they will be implemented and monitored throughout the exploration and production
operations.

2.21.1 Section 6.1 — Integrated water and waste water management plan

The objective of the integrated water and waste water management plan is to compile a site specific,
implementable, management plan addressing all the identified water use and waste water
management related aspects (e.g. process water balances, storm water management, groundwater
management, water re-use and reclamation, water conservation and demand management, waste
minimization and recycling) to ensure water efficiency and water management. When preparing the
integrated water and waste water management plan, it must be noted that the NEMA Fracturing
Regulations has prohibited:

e In areas where rainfall is under 400mm per annum, the abstraction of water except from deep
saline aquifers for use in the exploration or production operation other than for drinking, domestic
use and the preparation of cement samples;

e The disposal of process water from the exploration or production operation without at least one
reuse;

e The discharge or disposal of fracturing fluids, process water or any other component of process
water—

o into a water resource without treatment;
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o onto land through irrigation without treatment;
o toagovernment waste water treatment works; or
o underground, including through the use of re-injection wells;
e The storage of process water for reuse or disposal in pits, retention dams or pollution control
dams.

In addition, the baseline monitoring undertaken through the first phase of exploration was to identify
the waste water recycling and reuse options as well as treatment and disposal facilities available in
the broader study area, including the volumes of waste water that could be recycled, treated or
disposed of. The study was also to identify gaps in the recycling, treatment, and disposal options
available and to make recommendations on how to manage the liquid and solid waste that would be
generated from the fracturing and production phases.

Building on this information, the following information as a minimum, must be identified or modelled

for the fracturing and production phases of the operations:

e |dentify the water requirements for each activity that is to be undertaken through the fracturing
and/or production processes that will require water. These activities could include domestic use,
drilling or fracturing operations, cement mixing, equipment cleaning etc, expressed as a monthly
figure;

e |dentify the water supply to be used noting that a source external to the site will need to be
identified;

e |dentify the amount of waste water to be produced per activity expressed as a monthly figure;

e The expected classification of the waste water determined in line with the National Norms and
Standards for the Assessment of Waste for Landfill Disposal;*

e Model the amount of storm water that will need to be managed on site, expressed as a monthly
figure, and located on a map to identify the nature of the water i.e., clean or dirty;

e Locate the clean and dirty waste storage facilities, on a map indicating the volumes of water that
can be stored in each container;

e |dentify water recycling goals and the methodology to achieve the requirements of the NEMA
Fracturing Regulations;

e Identify a system for adhering to the waste manifest requirements of the National Waste
Classification and Management Regulations;

e |dentify roles and responsibilities for implementing the water and waste water management plan;
and

e The anticipated management of the waste water which must include recycling and reuse options,
treatment options and disposal options, providing detail on the options to be used and providing
a copy of the relevant permits or authorisations for the companies to accept the waste.

The water and waste water management plan must be prepared by a ground water or surface water
specialist registered with SACNASP in the field of water resource science or an equivalent field and the
plan must be signed off by the EAP and specialist. The information on volumes must be included on a
spreadsheet and the locations of storage facilities on an annotated map of the site which must be
appended to the plan.

2.21.2 Section 6.2 - Solid waste management plan

The objective of the solid waste management plan is to ensure that all solid wastes that will be
generated on the site, will be identified, classified and responsibly reused, recycled, treated, managed

44 The National Norms and Standards for the Assessment of Waste for Landfill Disposal prepared under the National Environmental
Management: Waste Management Act, 2008 (Act No 59 of 2008) and published under Government Notice 635 in Government Gazette
No. 36784 on 23 August 2013.
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or disposed of. When preparing the management plan, it must be noted that the NEMA Fracturing
Regulations have prohibited:

e Thedisposal to landfill, of sludge with a moisture content of >40% or that liberates moisture under
pressure in landfill conditions and which has not been stabilised by treatment; and
e The storage of drill cuttings, sludge and waste other than in above ground tanks or leakproof skips.

In addition, the baseline monitoring undertaken through the first phase of exploration was to identify
the waste recycling and reuse options as well as treatment and disposal facilities available in the
broader study area and the country, including the volumes of waste that could be recycled, treated or
disposed of. The study was also to identify gaps in the recycling, treatment, and disposal options
available and to make recommendations on how to manage the liquid and solid waste that would be
generated from the fracturing and production phases.

Building on this information, the following information as a minimum, must be determined for the
fracturing and production phases of the operations:

e An inventory of quantities of solid waste expected to be generated through all phases of the
operations;

e The expected quantities of solid waste must be broken down per activity for example borehole
drilling, fracturing, domestic waste generation, waste from maintaining the drilling machinery and
vehicles etc. and tabulated in a spreadsheet;

e The expected classification of the wastes must be determined in line with the National Norms and
Standards for the Assessment of Waste for Landfill Disposal;

e The expected moisture content of the wastes must be estimated;

e Onsite waste storage options and the locations of the waste storage;

e |dentify a system for adhering to the waste manifest requirements of the National Waste
Classification and Management Regulations;

e |dentify roles and responsibilities for implementing the solid waste management plan; and

e The anticipated management of the waste which must include recycling and reuse options,
treatment options and disposal options, providing detail on the options to be used and providing
a copy of the relevant permits or authorisations for the companies to accept the waste.

The solid waste management plan must be prepared by a waste specialist who has as a minimum of
10 years’ experience in the waste field and qualifications in either civil or process engineering or
chemistry and the plan must be signed off by the EAP. The information on volumes must be included
on a spreadsheet and the locations of storage facilities on an annotated map of the site which must
be appended to the plan. As per the standard conditions of authorisation included as Appendix 3 of
the NEMA Fracturing Regulations, the holder must ensure that the solid waste management plan is
revised and resubmitted for approval by the competent authority within the first year of operations.
The objective of the revision and resubmission is to revise the anticipated characteristics of the waste
as well as the quantities with the known and measured/calculated waste characteristics and volumes.

2.21.3 Section 6.3 - Emergency and spill contingency plan

The activities related to fracturing and production of gas is undertaken with large quantities of water
mixed with a number of chemicals and propellants at high pressure. In addition to the actual fracturing
activities, large amounts of materials for the fracturing and production activities are transported to
and from the site by truck which can produce spills and cause collisions and impact risks. In addition,
the infrastructure related to the production of gas, for example, pipelines and compressor stations
can increase exposure risks. Therefore, while occupational health and safety on site will be managed
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under the Occupation Health and Safety Act, 1993% and blow out prevention equipment is installed
at all wells, all other risks associated with the activities that will be undertaken on the site must be
identified and mitigation measures and emergency procedures put in place to ensure that risks to
human health and the environment are anticipated and that adequate management measures are put
in place to avoid emergency situations. These risks must be identified through the preparation of an
emergency and spill risk assessment, and the outcome of the management measures must be
contained in an Emergency and Spill Contingency Plan.

The assessment must be undertaken by a group of specialists that must include a process engineer or
chemical engineer, a risk assessment specialist and the EAP. The risks, including the direct and indirect
risks must be determined for each activity and then a combination of activities. The significance rating
of the risks occurring as well as the extent of impact must be determined and mitigation measures
identified to reduce the occurrence of the risk through proactive measures as well as management
measures. The plan must be signed off by all specialists that contributed to its generation as well as
the EAP.

2.21.4 Section 6.4 - Integrated operational monitoring plan

The objective of the integrated operational monitoring plan is to ensure that impacts through the
operational phase do not exceed those as identified in the environmental impact assessments. The
monitoring plan must take into account the locations and parameters monitored through the baseline
monitoring phase and must continue to monitor these locations and parameters as part of the
operational monitoring plan to identify any deterioration in environmental quality through the
operational phase.

The integrated operational monitoring plan is to be prepared by the EAP in consultation with the
relevant specialists who have prepared impact assessments and must consolidate the requirements
for operational monitoring identified in each of the impact assessment documents. The roles and
responsibilities for implementation of the integrated monitoring plan must be identified. The
integrated operational monitoring plan must be signed off by the EAP as well as the relevant specialists
who identified monitoring requirements in their impact assessments.

2.21.5 Section 6.5 - Well layout

The well layout must be prepared by a well engineer in collaboration with the EAP and a number of
specialists through the impact assessments undertaken for specific themes, which would include
agriculture, terrestrial and aquatic biodiversity, animal and plant species, heritage, hydrology and
hydrogeology. The well layout will consider the location of the petroleum reserve as well as the
environmental sensitivities identified for the site. The layout must be included on an annotated map,
and must include as a minimum the following:

e Any topographical features of interest;

e The location of existing farm dwellings and adjacent landowners;

e The location of any areas to be cordoned off during the operations;

e The location including the coordinates of the well including any identified buffer;

e The location including the coordinates of the well pad including the identified buffer;
e Number of the well and/or well pad;

e Laydown, operational areas and hard paved areas;

e The location of access roads;

45 The Occupational Health and Safety Act, 1993 (Act No. 85 of 1993).

54

This gazette is also available free online at www.gpwonline.co.za




154 No. 53637 GOVERNMENT GAZETTE, 7 NOVEMBER 2025

e The location of any infrastructure associated with the operation including any electricity power
lines or substations;

e The site office including ablutions, sick bays etc.; and

e Location of all storage areas (materials, water, waste water, solid waste, sand, vehicles, drill
equipment, chemicals, generators etc.)

The layout plan must be signed off by the well engineer, the EAP and the relevant specialists who's
work contributed to the layout.

2.21.6 Section 6.6 - Well design

The well design must be prepared by a well engineer and must conform to the well design and
construction standards as identified in Appendix 1 of the NEMA Fracturing Regulations. Once
completed and before inclusion into the consolidated assessment report, the well design must be
subjected to a well examination undertaken by an independent well engineer. The design submitted
for inclusion in the consolidated assessment report must include the endorsement and signature of
the independent well engineer.

2.22 Chapter 7 - Environmental Management Programme

An environmental management programme plays a vital role in the implementation of consistent and
continued environmental management practices during the life of the exploration and production
operations.

An environmental management programme must be provided under this heading which satisfies the
requirements of Section 24N of NEMA and Appendix 4 of the EIA Regulations which regulate and
prescribe the content of any environmental management programme and specify the type of
supporting information that must accompany the submission of the report to the decision-making
authorities. This environmental management programme must include the setting up of the fracturing
operations for exploration as well as the fracturing operations or the setting up and undertaking of
the production operations, which ever phase is relevant.

The inputs provided by the specialists undertaking the impact assessments must be collated into a
consolidated environmental management programme by an environmental assessment practitioner
and all specialists must sign off of the completed environmental management plan to demonstrate
that all their mitigation measures have been correctly captured and that each specialist takes
responsibility for the adequacy of the mitigation measures.

The implementation of the environmental management programme is not an optional requirement.
The environmental management programme is legally binding through NEMA and the environmental
authorisation. The applicant must ensure that the environmental management programme forms part
of all project tenders and exploration and production contracts to allow for costs of the mitigation and
management measures to be included in the consideration of the viability of the project.

2.23 Chapter 8 - Financial provisioning plans, reports and calculations
The Financial Provisioning Regulations are binding on applicants or holders who apply for or who are
issued with an environmental authorisation for activity 20A of the Environmental Impact Assessment

Regulations and a right in terms of sections 79 and/or 83 of the MPRDA for exploration or production
operations. Therefore, the application for a right in terms of section 79 of the MPRDA must be
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accompanied by the completed “Rehabilitation Plan Template for Operations Mining Low-Risk
Commodities” and the “Financial Provisioning Determination Spreadsheet and Master Rates” as
contemplated in the proposed amendments to the Financial Provisioning Regulations, 2024. For
activity 20A of the Environmental Impact Assessment Regulations and a right in terms of section 83 of
the MPRDA, the application for the environmental authorisation or right must be accompanied by the
“Annual Rehabilitation Plan for Operations”, the “Final Rehabilitation, Decommissioning and Mine
Closure Plan for Operations”, and the “Environmental Risk Assessment Report” as contemplated in
the proposed amendments to the Financial Provisioning Regulations, 2024.

2.24 Chapter 9 - Supporting documentation

Chapter 9 includes all supporting documentation related to the EAP and specialists, the public
participation process and the specialist impact assessments.

2.24.1 Section 9.1 - Environmental assessment practitioner and specialist information

With respect to the EAP and specialists the following information is to be provided in the draft impact
assessment report and final impact assessment report which verify and validate the information
provided in this section:

e The applicant’s company environmental policy;
e From the EAP and specialists who have undertaken the site sensitivity verification and will
undertake the relevant specialist assessments:
o A short profile of the EAP and the EAP’s company, where relevant;
o Ashort profile of every specialist and specialist’s company;
o An abbreviated CV of the EAP and every specialist, including a short profile of similar work
undertaken and the relevant years of experience;
Declaration of independence of the EAP and specialists;
EAP and specialists’ company B-BBEEE certification;
Power of attorney;
Copy of the professional registration for the EAP and every specialist;
A signed declaration of independence from the EAP and every specialist; and
A screening report for the preferred site.

O O O O O O

2.24.2 Section 9.2 - Consultation documentation

With respect to the public participation process the following information is to be provided to
support the section:

Database of I&APs;

Background information document if relevant;

Copies of adverts/notices placed in the media and notice boards placed on site where relevant;
Registration documentation;

Attendance registers;

Copies of presentations;

Minutes of any meetings with authorities and I&APs including any recorded inputs if relevant;
e comments and responses report

2.24.3 Section 9.3 — Impact Assessments

This section must contain the impact assessments prepared and signed off by the relevant specialists.
The impact assessments must contain a description of the assumptions and uncertainties or gaps in
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knowledge as well as a statement by the relevant specialist on the acceptability of the proposed
project in relation to the theme considered.
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COMMENTS AND RESPONSE REPORT

No. | STAKEHOLDER | COMMENT | RECOMMENDATION | RESPONSE
CHAPTER 1

1. Revise the following definitions:

1.1 University of the

Free State

"Applicant" means a person who applies for
an exploration right or a production right in
terms of the Mineral and Petroleum
Resources Development Act, 2002 which
intends to utilize hydraulic fracturing
technology’

Revise to: “applicant"” means a
person who applies for an
exploration right or a production
right in terms of the Mineral and
Petroleum Resources
Development Act, 2002 which
intends to extract unconventional
oil and gas resources. The specific
focus on only hydraulic fracturing
precludes  other  stimulation

The definition has been amended to refer to
fracturing, thereby not restricting the fracturing
technology used as suggested.

The definition has also been expanded to
include a person who applies for an
environmental authorisation for an activity
related to exploration or production intending to
or using fracturing technology. This allows the
term to be used interchangeably as an applicant
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"hydraulic fracturing" means a well
stimulation technique in which rock is
fractured by a pressurized liquid or gas,
which process involves the high-pressure
injection of fracturing fluids or gas into a
wellbore to create microfractures or fractures
in the deep-rock formations through which
natural gas, petroleum and brine will flow
more freely.

"produced water" means water, regardless
of chloride and total dissolved solids content,
that is produced in conjunction with oil or
natural gas production or natural gas storage
operations.

technologies that are also used to
extract UOG resources, such as
depressurization.

Revise to: “"hydraulic fracturing"
means a well stimulation technique
in which rock is fractured by a
pressurized liquid or gas, which
process involves the high-pressure
injection of fracturing fluids or gas
and proppant into a wellbore to
create microfractures or fractures
in the deep-rock formations
through  which  natural  gas,
petroleum and brine will flow more
freely.

Revise to: "produced water" means
water, regardless of chloride and
total dissolved solids content, that
is produced in conjunction with oil
or natural gas production or natural
gas storage operations but does
not include hydraulic fracturing
flowback.

for an exploration or a production right also
requires an environmental authorisation.

The definition has been amended to remove the
reference to “hydraulic” to allow for other media
to be used in the fracturing process. The
definition has also been simplified.

The definition for “produced water” has been
removed in favour of “process water”.

1.2

University of the
Free State

The following terms are used in the
regulations but are not defined. Define these
terms.

"Aquifer" ‘Aquifer’ has the meaning | The dictionary definition will be relied on.
assigned to it in section 1(1) of the
National Water Act, 1998 (Act
No.36 of 1998).

“Base fluid” ‘Base fluid" means the continuous | The dictionary definition will be relied on.

phase fluid type, including, but not
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limited to water used in hydraulic
fracturing operations.

“Borehole”

“‘Borehole” means a well drilled for
the purposes of accessing water.

The dictionary definition will be relied on.

“Casing”

"casing" means piping positioned in
a wellbore and cemented in place
to prevent soil or rock from caving
and isolates fluids from the
surrounding geological formations.

A definition has been added as suggested.

“Conductor casing”

‘Conductor casing”> means the
casing that provides structural
support for the well, wellhead and
completion equipment, and often
provides hole stability for initial
drilling operations. This casing
string is typically not designed for
pressure containment.

A definition has been added as suggested. The
wording is slightly different from the proposed
wording.

“Competent authority

"Competent authority" has the
meaning assigned to it in section
1(1) of the National Environmental
Management Act.

The definition is included in the National
Environmental Management Act (NEMA) and
the definition in the NEMA is relied on. The
introduction to the definitions state that “... any
word or expression to which a meaning has been
assigned in the Act shall have the meaning so
assigned....”

“Competent person”

"Competent person" has the
meaning assigned to it in the
Mineral and Petroleum Resources
Development Regulations.

A definition has been included as suggested and
refers to the Mineral and Petroleum Resources
Regulations, 2004.

“Exploration well”

"Exploration well" means a well
drilled for the purpose of obtaining
specific geological and geophysical
information to prove, define and
assess the existence and
commerciality of petroleum by

The term “well” is defined and exploration is an
understood term in the industry and “exploration
operation” is defined in terms of the MPRDA.
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conducting any type of pressure
tests.

“Fresh water”

"fresh water" means surface and
subsurface water in its natural state
that - (a) is suitable for human
consumption, domestic livestock,
irrigation, industrial, municipal and
recreational purposes; (b) is
capable of supporting aquatic life in
line with South African water quality
guidelines, and (c) contains less
than 1000 mg /I Total Dissolved
Solids.

The dictionary definition will be relied on.

“‘Gas”

"Gas" means natural gas, including
casinghead gas, coal bed methane
and shale gas.

The terms “oil” and “gas” a have been replaced
with “petroleum”, and where the term gas is still
used the dictionary meaning will be relied on.

“Gas monitoring well”

‘Gas monitoring well” means any
deep well drilled for the purpose of
monitoring the gas well by means
of  micro-seismicity or other
instruments.

The term is no longer used in the proposed
revised Regulations.

“Groundwater borehole” “‘Groundwater borehole” means | This is a generally understood term.
any borehole drilled for the purpose
of providing groundwater for water
use.

“Groundwater” "groundwater" means water found | This is a generally understood term.

in the subsurface in the saturated
zone below the water table.

“Groundwater monitoring borehole”

“Groundwater monitoring borehole”
means any well drilled for the
purpose of monitoring groundwater
aquifers.

This is a generally understood term.

Horizontal drilling

The dictionary definition will be relied on.

“‘Hydraulic fracturing fluid”

"Hydraulic fracturing fluid" means
the mixture of the base fluid and the

A definition has been included as suggested but
omitting the reference to “hydraulic”.
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hydraulic fracturing additives used
to perform hydraulic fracturing.

“Hydraulic fracturing string"

“‘Hydraulic fracturing string” means
a pipe or casing string used for the
transport of hydraulic fracturing
fluids.

No definition was included, this is a technical
terms understood by the industry who will utilise
these Regulations.

“‘Independent and competent person”

Specify what is meant by
‘independent’.

A definition has been included as suggested.
The definition has been taken from the
Environmental Impact Assessment Regulations
(EIA Regulations).

“Intermediate casing”

‘Intermediate casing” means a
casing string run between the
surface casing and the production
casing or production liner and
cemented in place to isolate
abnormally geo-pressured strata,
lost circulation zones, salt sections,
or unstable shale sections.

A definition has been provided, although not
exactly as proposed.

“Micro-seismic monitoring”

micro- seismic monitoring” means
the monitoring of seismic activity
less than or equal to magnitude 3
using a network of calibrated
seismological equipment in order to
produce readings on magnitude,
depth, location, error and time of
each seismic event.

This term is used only once in Appendix 1 in the
section on mechanical integrity testing and
monitoring. The term will be understood in the
industry and when monitoring is to be
implemented, it will be implemented by an
engineer who will have an in-depth
understanding of the term.

Multi-well pad Well pad is a generally understood term and a
multi well pad would therefore also be a
generally understood term.

‘il "Oil"' means natural crude oil or | The terms “oil” and “gas” have been replaced

petroleum and other hydrocarbons,
regardless of gravity, which are
produced at the well in liquid form
and which are not the result of
condensation of gas after it leaves
the underground reservoir.

with “petroleum”. There is therefore no need to
define oil, the term is no longer used in the
proposed revised Regulations.
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"Pollution”

"Pollution" has the meaning
assigned to in section 1(1) of the
National Environmental
Management Act.

This is a generally understood term, and is
defined in NEMA. The NEMA definition will
therefore apply. The introduction to the
definitions state that “... any word or expression
to which a meaning has been assigned in the Act

shall have the meaning so assigned....".

"Production well"

“‘Production well" means a well
drilled for the purpose of producing
petroleum.

The term is defined.

“Proppant"

“Proppant" means sand or a natural
or man -made material that is used
during hydraulic fracturing
operations to prop open the
artificially created or enhanced
fractures.

A definition has been included as suggested.

"Seismic monitoring"

"Seismic monitoring” means the
monitoring of seismic activity using
a network of calibrated
seismological equipment in order to
produce readings on magnitude,
depth, location, error and time of
each seismic event

This is a generally understood term.

“surface casing”

Surface casing that s run inside the
conductor casing to protect shallow
water zones and  weaker
formations.

This term is used only in the section on well
construction ~ standards. It is generally
understood and an engineer needing to
implement the standard would know and
understand the term.

“Water course”

“Water course as defined in the
National Water Act”

The definition in the National Water Act (NWA)
was included as suggested.

"Water resources"”

“Water resources” has the meaning
assigned to it in section 1(1) of the
National Water Act, 1998

This is a generally understood term.

“Well integrity"

"Well integrity" means the
application of technical, operational
and organisational solutions to

A definition has been included as suggested,
although reference to the life “cycle” has been
removed to just refer to the life of the well. Life
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reduce the risk of uncontrolled | cycle has a different meaning which was not
release of formation fluids | intended in this instance.
throughout the life cycle of a well
“Well site” "Well site" means the surface area, | This is a generally understood term. The term is
including a well, occupied by | used only once to require a well engineer to be
equipment or facilities necessary | present when blowout prevention equipment is
for or incidental to drilling, hydraulic | installed or tested.
fracturing, production, or plugging a
well.
1.3 Treasure  Karoo | Definitions
Action Group Applicant: The current definition of The Regulations and the MRPDA do not

“‘applicant” excludes persons or entities
wanting to use hydraulic fracturing for
purposes other than exploration (such as
research, for example). Despite the purpose
of the activity, the likely impact remains the
same and should be regulated.

differentiate between wells drilled for research
purposes, or exploration purposes. Any research
project utilising fracturing in a field situation
would require an exploration right.

Baseline monitoring: The definition
appears to focus on baseline studies prior to
well stimulation, specifically. Due to the
potential impact of drilling alone (apart from
the stimulation or fracking phase), it is critical
that baseline studies are completed before
any drilling takes place, including for
exploration, especially given the depths of
exploration wells.

Drilling of stratigraphic wells is undertaken in the
phase of the seismic survey as indicated,
however, these wells are not under pressure and
do not include any chemicals. These boreholes
are not currently subjected to a WUL or general
authorisation in terms of the NWA.

Should baseline monitoring be required before
the driling of stratigraphic wells, this will
introduce a 3 phases to exploration which would
not be feasible or in line with current practice.
The drilling of stratigraphic wells is not currently
excluded from the scope of exploration.

Hydraulic fracturing: A variety of
technologies are available for unconventional
gas well stimulation that are similar to
hydraulic fracturing and should also be
included in the regulations, including LPG (or

The definition has been amended to remove the
reference to “hydraulic’ to allow for other
fracturing media to be included.
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propane fracking), CO2 foam and other
techniques. Not all methods use fluids.
Latent environmental impacts: should also The definition has been removed as the term
include impacts not yet defined and which was not used in the proposed revised
may be unforeseen, which may manifest over Regulations.
time.
Produced water: This should include the The definition is not included in the proposed
exploration phase. Only production and revised Regulations.
storage are mentioned.
1.4 Derek Light | Regulation 1 of the draft HF Regulations The Regulations do not indicate that the
Attorneys & | defines the “designated agency” as meaning designated agency would take the decision on
Conveyancers ‘the agent as designated in terms of Section the environmental authorisations required in

70 of the Mineral and Petroleum Resource
Act, 2002, namely the Petroleum Agency of
South Africa” (“PASA”). The conferral on
PASA of the power and duty to grant these
all-important approvals, gives rise to an
unlawful abdication of power by the Minister
of Mineral Resources, alternatively an
unlawful delegation of power because PASA
is not one of the permissible delegees,
identified in section 42B(1) of NEMA, of
functions entrusted to that Minister in terms
of NEMA and its regulations. In addition,
PASA has a vested interest in the
advancement of petroleum and gas
production through hydraulic fracturing and
thus cannot fairly be assumed to perform
these and the other environmental
management functions which the draft HF
Regulations intend conferring upon it.

terms of NEMA. In practice, PASA will make a
recommendation to the decision-maker, which is
the Minister responsible for mineral resources.
Section 50A of NEMA enables the Minister
responsible for the environment to set the
legislative framework for the environmental
aspects of prospecting, mining, exploration or
production.

The Minister may in terms of section 70 of the
MPRDA, designate the performance of the
functions contained in chapter 6 of the MPRDA
to an organ of state or a wholly owned and
controlled agency or company belonging to the
state. PASA is designated in this regard. Section
71 of the MPRDA also confers a wide range of
function to the designated agency, including any
function which the Minister responsible for
mineral resources may determine from time to
time. The designated authority is also funded by
money appropriated by Parliament. PASA
therefore already also performs a number of
functions on behalf of the Minister responsible
for mineral resources in terms of the MPRDA.
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1.5 BirdLife South | Regulation 2: Purpose of these The purpose have been rearranged to ensure
Africa Regulations that the reference to “specific requirements,

The primary purpose of any regulation practises and standards for the identification,
drafted in terms of the National assessment, avoidance and management of
Environmental Management Act (NEMA) environmental  impacts  associated...” s
should be to protect the environment, in identified first.
accordance with section 24 of the
Constitution and the principles in Chapter 1, All legislation prepared under the Act must be in
Section 2 of the Act. The purpose of the line with the principles of the Act. There is
Regulations, as stated in Regulation 2 should therefore no need to rewrite the principles in
be re-framed to reflect this priority in the first each regulation or to refer to the principles.
instance, in order to set the standard against
which the detailed prohibitions and The Regulations must implement the principles
requirements can tried and monitored. What that are included in the principle Act, NEMA, so
should also be included in the description of the Regulations must heed to principles, and
the purpose of the Regulations is a reminder adhere to the requirements for public
of the principles which govern all legislation participation i.e. the Regulations must be
drafted under the banner of NEMA. Relevant measured against their ability to achieve the
principles include sustainable development; NEMA principles.
public  participation and access to
information; prevention and precaution (as
mandated by the Mitigation Hierarchy);
polluter pays; cradle-to-grave responsibility;
and public trust.

1.6 Western Cape | The draft Regulations include the terms | It is recommended that definitions | e A definition for blowout was included:;

Government “blowout’,  “aquifer isolation”, “fracture | of the following terms should be | e Aquifer isolation is a generally understood

U “® ” “

containment”, “centralisers”, “casing string”,
‘cement” and “cemented casting seat”. It is
however not clear what is meant by these
terms. Given that there appears to be some
conflict with specialists on legal, as opposed
to scientific definitions, consideration should
be given to include definitions for these
terms.

provided for:

- Blowout

- Aquifer isolation

- Fracture containment

- Centralisers

- Casting string

- Cement

- Cemented casting seat

term;

e Fracture containment is used only once in the
Regulations and in the context used is
considered to be an understandable term;

e For the term “centraliser’, the dictionary
definition will be relied on;

e For the term “casing string”, the dictionary
definition will be relied on;

e Cement is a generally understood term;
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e The term cemented casing seat is used only
twice in the Regulations. The dictionary
definition will therefore be relied on.
1.7 Western Cape | The draft Regulations define | Clarity is required on what is meant | The definitions section and regulation 21(1) have
Government ‘decommissioning” to mean the planned | by “decommissioning” and the | been amended to include temporary

intermittent shutdown of a stratigraphic or
production well with the plugging of wells,
removal of well equipment, production tanks
and  associated installations,  site
rehabilitation and monitoring and where
relevant the final decommissioning and
closure of the exploration or production
operation”.

Clarity should be provided on the inclusion of
the wording “removal of well equipment” and
‘site rehabilitation”. It is our understanding
that a decommissioned well may still have
some remnant or remaining above-ground
infrastructure. Also, the well-pad (or at least
part thereof) may remain. Clarity must be
provided on whether decommissioning
means that all above-ground infrastructure
must be removed, and the site rehabilitated,
including the removal of the well-pad and
access roads.

It is further unclear what the reference to
‘planned” means in the context of the
definition.

It is also unclear what the difference between
“‘decommissioning” and “final
decommissioning” is.

reference to
decommissioning”.

“final

suspension, so there is a distinction between the
two phases. Regulation 21(1) indicates that the
well must be decommissioned within 180 days
after final use or temporary suspension in the
case of exploration. The well must be
decommissed within 180 days after final use or
within 360 days in the case of temporary
suspension of a production well.

The definition of “decommissioning” is for the
final decommissioning and a new definition
related to “temporary suspension” has been
added to ensure that the differences between
the two is identified.

Regulation 21(1)(e) indicates that a final
rehabilitation, decommissioning and closure
plan is required. This plan will identify the state
of the rehabilitation that will be required and the
final condition of the site. It may be that
circumstances will differ. The definition of
‘decommissioning” does indicate  that
decommissioning does include the removal of
the well equipment.
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The provision relating to the plugging of wells
etc. in the definition appear to be substantive Regulation 21(1)(e) identifies that a final
in nature. It is not generally accepted decommissioning plan is required, therefore
legislative drafting practice to include planned decommissioning would be in relation to
substantive provisions in definitions. the plan submitted and approved.

1.8 Western Cape | The draft Regulations define “flow back” to | It is proposed that clarity is | The reference to “prior to the well being placed

Government mean “hydraulic fracturing fluid and other | provided, Furthermore, it is | into production” has been removed to allow for

fluids that return to the surface after hydraulic
fracturing has been completed and prior to
the well being placed into production”.

It is not clear whether flow back would only
be relevant during hydraulic fracturing, or
whether it is also relevant as part of the
exploration involving vertical drilling (i.e.,
vertical drilling may also produce flowback).
In addition, hydraulic fracturing also takes
place during the production phase (i.e., “re-
fracking” may take place several times during
the production lifetime of a well to maintain
gas production).

The draft Regulations define “latent
environmental impacts” to mean “impacts
which are existing and defined, but not yet
developed and will manifest post closure”.

The concern is that such impacts may not
always “existing”. Such impacts which are
defined, may potentially exist, but are not
presently evident.

It is recommended that the definition is
amended to read as follows: “impacts which

proposed that the reference to “and
prior to being placed in production”
is deleted.

Clarity is to be provided on the
responsibility of addressing the
long-term  impacts  (beyond
decommissioning) resulting from
well failure.

refracturing. The flow back would not happen
after the well has been placed into production as
gas, condensate and water would be flowing into
the well once production proceeds. However, if
the well is refractured during production, flow
back from the fracturing process can be
expected. The dictionary definition for “flow
back” refers only to the process fluids collecting
after fracturing operations are complete and this
has been confirmed with PASA.

The definition for "latent environmental impacts”
has been removed as the term was not used in
the Regulations. The long term impacts will be
managed under the requirements of the plans for
final rehabilitation, decommissioning and
closure identified in the Financial Provisioning
Regulations and cross referenced in regulation
21(1)(e) and (f). The definition for latent impacts
used in the proposed amendments to the
Financial Provisioning Regulations will apply
which is “impacts that are existing and defined
but not yet developed. Through the Financial
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are [existing and] defined, but not yet
developed and will manifest post closure”.

The above proposal was made as part of the
National Environmental Management Laws
Amendment Act, 2022 law reform process
and on previous versions of these draft
Regulations.

In its current form, the wording of the
definition will lead to issues of interpretation.
In practice, many of the impacts will not be
seen as “existing”. For example, will well
failure be regarded as “...existing and
defined, but not yet developed...”? If not, one
of the major long-term impacts related to
shale gas developments, will not be
addressed. For example, seismic activities
may impact the integrity of cement used in
the decommissioning of wells, and this may
create pathways for subsurface movement of
pollutants. A well even after
decommissioning, will exist in perpetuity and
is susceptible to (the risk of) failure. Who will
monitor the integrity of these wells after
closure certificates have been issued and
who must address pollution that
materialises? If these impacts are not
identified as “...existing and defined, but not
yet developed...”, it will not be addressed by
the applicant, but will become a societal
concern to be addressed by the state. The
current acid mine drainage is a typical
example of such “legacy impacts” becoming
a societal and state concern.

Provisioning Regulations the posts closure risk
assessment is specifically undertaken to identify
and address impacts that are not yet developed.
This process is also required to be undertaken
throughout the life of the mine.
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1.9 Western Cape | The draft Regulations define “municipal | The definition needs to be aligned | The term “municipal wellfield” has been defined.
Government wellfield” to mean a groundwater resource | with the National Water Act, 1998, | DWS would also need to determine if they would

used by water services institutions to provide
water supply services as defined in the Water
Services Act, 1997 (Act No. 108 of 1997) and
includes future potential identified water
resources’.

The draft Regulations are not clear on how
and by whom wellfields are to be identified.
Also, the identification of future resources in
the definition is also unclear. Neither a
‘municipal wellfield” nor a “groundwater
resource” is defined in the Water Services
Act, 1997 (“WSA"). As far as could be
determined, the identification of wellfields is
not provided for in legislation.

It is therefore unclear how a municipal
wellfield is to be identified. This raises the
question of if, for example, a wellfield, or a
potential water source is identified in a
Municipal Spatial Development Framework
and in an Environmental Management
Framework, or a Strategic Environmental
Assessment, will that be considered as a
“municipal wellfield” as defined in these draft
Regulations. Also, in the absence of such
strategically identified wellfields, would a
comment from municipalities during an
Environmental Impact Assessment process
highlighting that a certain area is considered
as a wellfield, be considered as adequate in
identifying such areas as wellfields as
provided for in these draft Regulations?

the WSA and the relevant water
By-laws.

A well-considered definition for
‘municipal wellfields” is crucial as
the safety of potable water supply
is essential to the health of the
public.

It is proposed that the definition be
reconsidered and reworded.

consider the activity in relation to the well field
based on the motivation provided and the
supporting information.

The term “municipal wellfield” has been defined.
Such a well field is now identified under the
prohibitions, therefore the ability to utilise
fracturing technology within the identified
distance would need to be considered and
permission given based on a motivation and
supporting evidence.
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The protection of current and potential water
sources is important, and clarity must be
provided on how and by whom this will be
done.

1.10

Western
Government

Cape

Consider including “protected area buffers”,
‘zone of influence” and “World Heritage Site
Buffers” to the list of expressions and terms
defined. Consideration should be given to
incorporate these buffers or zones into
regulation 5 dealing with “Restricted areas”.
Also, it is recommended that the terms and
expressions ‘“heritage sites”, “protected
areas” and “strategic water source areas’
referred to in regulation 5, are defined.

It is proposed that the list of
definitions include definitions for
‘protected area buffers”, “World
Heritage Site Buffers”, “zone of
influence”, ‘heritage sites,
‘protected areas” and “strategic
water source areas”. It is also
recommended that these buffers or
zones are

included in regulation 5.

The buffer areas around protected areas and
World Heritage Sites are located on the national
web-based environmental screening tool.
Should a development be located within an area
which falls within these buffer areas, they would
be capable of being identified and the suitability
of such a development within the buffer area
would need specific attention. It is not to say that
the activity would be incompatibly with such
buffer areas. An assessment as part of the
environmental authorisation application process,
would determine this.

For heritage sites, protected areas and strategic
water resource areas reference is made to the
relevant Acts, where the terms are defined,
these definitions are therefore relied on. The
boundaries of protected areas, as gazetted, are
also located on the national web based
environmental screening tool. Should a
development be proposed within such an area,
the screening tool report would identify the
status of the area.

The Regulations identify that the strategic water
source is as identified in the national web based
environmental screening tool. The boundary is
therefore provided and a definition is not
necessary.

1.11

Western
Government

Cape

In terms of regulation 2(e), a purpose of the
draft Regulations is, to “set general and
specific  requirements  for  ongoing

It is recommended that the draft
Regulations should clearly provide
for closure and post closure.

Regulation 2(a) does indicate that the purpose is
to set general and specific requirements,
practices and standards for all phases of
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environmental monitoring of hydraulic exploration and production of onshore petroleum
fracturing and production operations”. | Itis proposed that regulation 2(e) is | resources. This would include closure and post-
(Emphasis added). However, to deal with | amended to read as follows: “set | closure. The Financial Provisioning Regulations
latent impacts, the scope of the draft | general and specific requirements | will also be in place to manage closure and post-
Regulations should provide for post-hydraulic | for ~ ongoing environmental | closure requirements. Regulation 21 deals
fracturing monitoring and post-production | monitoring of hydraulic fracturing | specifically with decommissioning and closure
monitoring. and  production  operations, | and a decommissioning and closure plan is
including the monitoring of latent | required which is to be incorporated in the plans
Itis therefore recommended that the scope of | impacts during closure and post- | required by the Financial Provisioning
regulation 2 is expanded to clearly provide for | closure phases”. Regulations. There is cross referencing to the
the monitoring of latent impacts during Financial Provisioning Regulations.
closure and post-closure phases.
The Financial Provisioning Regulations require
the submission of three plans, one of which
deals with the management of latent impacts
until the closure certificate is issued and the
liability returns to the state in terms of the
MPRDA.
1.12 Centre for | “Hydraulic fracturing” and “stimulation” Is it the intention for the Purpose of | The Regulations now refer to fracturing
Environmental these Regulations at Regulation 2 | technology which will allow for other media to be
Rights to cover other forms of stimulation? | applied to the fracturing operations.
See also “Application of these
Regulations”
1.13 Natural Justice Section 1 - designated Agency Natural ~ Justice urges the | Please see the response to #1.4

The Regulations designates the Petroleum
Agency South Africa (‘PASA”) to be the
designated agency under the Regulations
responsible for granting various approvals
prior to commencing any hydraulic fracturing
work. Natural Justice submits that this
designation is grossly inappropriate.

PASA is mandated to promote oil and gas in
South Africa. Its core mandate poses a

designation of the responsible
agency to be the Department of
Forestry, Fisheries and
Environment, which is mandated to
regulate and oversee compliance
with environmental management.
Alternatively, the  designated
agency should be an impartial
entity that is not incentivized to
promote oil and gas production.

The roles for the various departments emanate
from the one environmental system agreement,
where the Minister responsible for the
environment sets the regulatory framework and
the Minister responsible for mineral resources
implements the regulations - including its organs
of state.
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conflict of interest with ensuring compliance
and Regulations of the environmental
standards required by the National
Environmental Management Act (‘“NEMA”). A
regulator is required to be independent,
impartial and objective and with respect,
Natural Justice does not regard PASA as
meeting these criteria.

Fracking is a fairly new industry in South
Africa. It is questionable whether PASA has
personnel that have the technical expertise,
knowledge, competence and experience to
effectively regulate and monitor compliance
of the fracking industry.

According to the constitution's mandate, the
Department of Environment, Forestry, and
Fisheries is the appropriate and best
equipped in terms of expertise to perform its
constitutional mandate of  regulating,
monitoring and enforcing compliance for
activities which impact the environment.
Activities related to the petroleum industry
are well known to affect the environment.
Therefore, related regulation, monitoring and
compliance should be left squarely with the
constitutional mandate of the DEFF as the
approving  body  for  environmental
authorization applications

An independent and impartial agency, not
PASA should not only monitor, enforce
compliance and report to the Minister in
respect of compliance and regulation with
such permits, but this impartial agency

PASA does not provide the ultimate decision on
whether to issue an exploration or production
right. PASA’s role is to provide the Minister
responsible for Mineral Resources with a
recommendation. In terms of the Fracturing
Regulations, PASA will also provide monitoring
and inspection tasks.

PASA has a number of very technically
competent officials employed who would be able
to fulfil the various functions assigned.

DMRE officials are designated to monitor
compliance with the rights, permissions, permits
and EAs issued by the DMRE as provided for in
NEMA section 31BB(1)(a).

The MPRDA sets out the mandate of the DMRE
and PASA. Monitoring and the enforcement of
compliance, including environmental
compliance ito NEMA, in relation to exploration
and productions is the mandate of DMRE.
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should also review and independently
evaluate the conclusions of scoping reports,
Environmental Impact Assessments (EIA),
Environmental Management Plans/Programs
(EMP/EMPrs), permit compliance conditions
and advise the Minister accordingly. Such
designation would maintain objectivity and
ensure that the environmental issues raised
during these exercises and application
phases are monitored and reported rather
than ignored.

The views of Natural Justice regarding the
environmental function of mining is noted, but
currently not supported by legislation.

1.14

Jaco Burger

‘designated agency” means ... the
Petroleum Agency of South Africa.

The Petroleum Agency SA promotes
exploration for onshore and offshore oil and
gas resources and their optimal development
on behalf of government. The Petroleum
Agency of South Africa cannot be the
designated agency for an activity for which
authorization was granted in terms of the
National Environmental Management Act,
(Act 107 of 1998). This is a serious conflict of
interest. The Petroleum Agency of South
Africa’s primary purpose is the promotion of
the exploration for onshore and offshore oil
and gas resources. This does not make them
a suitable “designated agency”. Keep the
custodianship within the Department of
Forestry, Fisheries and the Environment.

Please see response to #1.4.

PASA is mandated in terms of Section 70 of the
MRPDA to perform the functions contained in
Chapter 6 of the MPRDA. Thus includes the
consideration of exploration and production
applications and to make recommendations to
the Minister responsible for mineral resources.

Section 50A(2)(b) of NEMA identifies who is the
competent authority to implement environmental
authorisation function for prospecting, mining,
exploration and production activities. This is
reaffirmed in terms of section 24C of NEMA. The
Minister responsible for Mineral Resources is the
competent authority to grant or refuse
environmental authorisation in respect of mining
activities.

The view regarding the conflict of interest is
noted but not supported by legislation.

1.15

Endangered
Wildlife Trust

Regulation 2(e) is too narrow, by requiring
ongoing environmental monitoring only — a
positive duty must be established that in

The requirement to take proactive measures to
prevent environmental harm is part of the
requirements of the EIA Regulations which must
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addition to monitoring that requires proactive
measure be taken to prevent environmental
harm and where such harm occurs positive
action to remediate and repair the harm. Full
costs to be borne by the holder.

be applied before any environmental
authorisation or right or permit is granted. The
development of a baseline monitoring and
operational monitoring plan is required to be
developed as part of the 2 Minimum Information
Requirements which manages each stage of the
exploration process as well as the production
operations. These plans form part of the
documents which must be submitted with the
environmental assessment requirements which
are subjected to a public participation process
and must be approved by the competent
authority in concurrence with the Minister
responsible for water affairs

In addition in terms of regulation 23 it is an
offence to contravene certain Regulations and
the NEMA Financial Provisioning Regulations,
2015 once fully implemented by all MPRDA
holders will be applicable to any exploration or
production right.

1.16

The Onshore

Petroleum
Association
South Africa

of

An applicant may only decide to use
hydraulic fracturing as a result of improving
production from existing fields, and not at the
start. Provision should therefore be made to
allow hydraulic fracturing as a 102-
amendment activity.

Fracturing technology is used when the gas is
“tight’. The gas would be tight through
exploration and production. The developer will
therefore know that fracturing technology is to be
used from the onset of the exploration operation.

117

The Onshore

Petroleum
Association
South Africa

of

‘base line monitoring” A list of analytes is not
provided or suggested by the proposed
regulations.

It is proposed that the key
indicators be clearly defined to

provide guidance.

The baseline monitoring requirements are
included in  the Minimum  Information
Requirements for the Baseline Monitoring for
Onshore Exploration Operations. Regulations
8(2)(a) and (b) requires compliance with the
Minimum Information Requirement. Chapter 3 of
the Minimum Information Requirement identifies
the baseline monitoring requirement for a
number of different themes including surface
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water and aquatic biodiversity, groundwater, air
quality, seismicity, cultural heritage and
paleontological resources, terrestrial biodiversity
and species, waste etc.

1.18 The Onshore | “hydraulic fracturing” There are no definitions | It is suggested that numerical | When injecting fracturing fluid, gas or proppant
Petroleum of the terms “high pressure” and “deep-rock | ranges be provided to ensure | into a wellbore under pressure, this is regarded
Association of | formations” consistency and prevent confusion. | as fracturing. It is therefore not necessary to
South Africa include pressures ranges.

1.19 The Onshore | “processed water” As the intention of this | It is suggested narrowing the | There is no definition for processed water, but
Petroleum definition is to regulate the frack fluids, this | definition of “processed water” to | rather process water and the process water term
Association of | definition is drafted too broadly — under this | avoid including muds arising from | does not include mud. The definition for “process
South Africa definition, “processed water” can include | non-fracking operations. water” has been amended to indicate that it is all

regular drilling fluids, including muds that water emanating from the exploration or

return to the surface from non-fracking production, to provide clarity that it is all

operations. contaminated water, including contaminated
storm water that must be managed.

1.20 The Onshore | “produced water” This is condensate that is | It is recommended excluding this | The term has been removed as the term is not
Petroleum dehydrated out of the gas as a knockout. | from the definition. This will allow | used in the Regulations. The term used is
Association of | There are more feasible and safe options to | the applicant safe and feasible | process water.

South Africa deal with knockout than actual “produced | options to manage and dispose of
water” this in a different manner than
‘produced water”.

1.21 The Onshore | “stimulation” All oil and gas operations | It is proposed that the definition of | The definition has been removed. The term
Petroleum involve depressurization, but not all require | “stimulation” be clarified, as it | used is fracturing which includes various media.
Association of | stimulation, leading to any invasive activity | appears to define any invasive
South Africa being seen as “stimulation”. activity as “stimulation”.

1.22 The Onshore | The definition of “Well Engineer” is unclear. | Thungela proposes that the | The definition has been expanded to include a
Petroleum The proposed definition, in Proposed | definition of “Well Engineer” should | petroleum engineering and geologist but not any
Association of | Regulation 1 refers to an engineer in the field | be clarified, and that careful | person who is competent by virtue of their
South Africa of mining or mechanical engineering involved | consideration should be given to | qualification as this is very broad.

in either the design, construction or
maintenance of exploration or production
wells, who has a minimum of five years’
experience in the field / discipline in question

expanding the scope of the person
who can be appointed as the “Well
Engineer” to include, for example,
an Exploration Geologist with the
appropriate experience including a
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and who has the appropriate accreditation
from the relevant institution.

The interpretation is that the following
requirements must therefore be met:

(i) The engineer must be involved in either the
design, construction or maintenance of
production wells or involved in the design,
construction or maintenance of production
wells (it appears that either of these would
meet the first criteria);

(i) The engineer must have a minimum of five
years’ experience in the field / discipline in
question (which appears to be a reference to
the design, construction or maintenance of
exploration wells or the design, construction
or maintenance of production wells (but this
is unclear);

(i) The engineer must have appropriate
accreditation from the relevant institution.

(c) It also appears that the engineer can be
an engineer who is qualified in the field of
mining or mechanical engineering. It is
understood that there is no “relevant
institution” in South Africa, that can accredit
such an engineer. This means that it would
be impossible, even if an engineer meets the
other requirements, for the engineer to be
accredited by an institution in South Africa.
The alternative would be for the engineer to
be accredited by an external institution, which
means that great cost will be incurred in order
to achieve this criteria.

demonstrated knowledge in the
development of wells and
associated processes. It is also
proposed that the “Well Engineer”
could include any person who is
competent by virtue of their
qualifications, training and
experience, rather than limiting the
person to an engineer in the field of
mining or mechanical engineering
with the relevant experience.
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1.23 The Onshore | 2(c): It is noted that this provision is | It is proposed that the extremely | The draft Regulations have been prepared in
Petroleum extremely broad, and that there has been no | broad and generic approach | consultation with PASA and the standards are
Association of | indication what the source of these | adopted in Proposed Regulation | based on the API standards which represent the
South Africa requirements and standards are, and in | 2(c) be reconsidered, so that there | best industry practices.

particular, whether there has been |is more certainty regarding the

involvement from key regulators such as the | source of these requirements and

Petroleum Agency of South Africa (“PASA”). | standards, and the processes to be
followed, for example, consultation
with PASA.

1.24 The Onshore | Regulation 3: The regulations are specific for | It is proposed the same as the | These Regulations pertain to exploration and
Petroleum hydraulic fracturing activities but define | above recommendation i.e., that | production utilising fracturing and don’t apply to
Association of | processes and/or items which are applicable | key regulators be involved to | conventional exploration and production
South Africa to all gas and oil operations. These non- | establish  certainty on the | operations. The draft Regulations have been

fracking operations may therefore be subject | regulations. prepared in consultation with PASA and

to the same requirements, for example, the regulation 3 clearly provides that these

disposal of produced/process water. Regulations apply throughout the Republic of
South Africa to all exploration and production
operations of onshore petroleum resources
intending to and using fracturing technology.

1.25 Agri SA It is unclear from the wording of clause 2 of | Clause to be amended to clarify | The draft Regulations apply only to fracturing

the Draft Regulations whether they will also | their scope activities. There are three activities related to this

apply in respect of studies with respect to identified in the EIA Regulations. The first is

activities aimed at the intention to use exploration activities intending to use fracturing

hydraulic fracturing (as per draft MIRs) or to technology and then exploration activities

actual exploration activities. including fracturing and production including

fracturing. There will be two Minimum

Information Requirements prepared. One will be

for activities related to baseline monitoring prior

to fracturing but intending to utilise fracturing and

the second will be related to the impacts of

fracturing related to exploration and production .

CHAPTER 2

2. The term has been amended to “usable water”,
21 Southern African | 2.4.a: A potentially wide-ranging prohibition and defined to mean water quality that meets

Faith
Communities’

of utilizing potable water for purposes of
hydraulic fracturing is in place. While this is

drinking water specifications and water that is fit
for agricultural use quality. It is possible to use
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Environment laudable, the term is not defined in any legal abstracted water for cement mixtures on which
Institute way and will be open to abuse and tests will be conducted.

misrepresentation. It further allows the use of
potable water “for the preparation of the
slurry for cement mixtures on which tests will
be conducted”. This phrase does not make
sense and shows the poor technical input into
this regulation.

2.2 Southern African | 2.4.c: Discharge or disposal of hydraulic Regulation 4(e) prohibits the storage of process
Faith fracturing fluids, process water or any other water in pits or storage dams so no evaporation
Communities’ component of process water into surface ponds are allowed. The storage of process water
Environment waters or into groundwater is prohibited and in retention dams have also been included as a
Institute was always under SA water legislation. But prohibition, as suggested The irrigation of

here — by implication — it is allowed for process waste has been included as a
disposal into the atmosphere under the new prohibition.

regulations, for example in the form of

evaporation ponds or spraying from and

into a retention dam, a regular way of

disposal for example in the US. In this way,

the toxic components are transferred to the

atmosphere and can be carried away and

dispersed by the wind. Also, great losses of

valuable water to evaporation are not Evaporation dams are not permitted.
considered.

2.3 Southern African | 2.4.d: The disposal of sludge to landfill (with The water content restrictions have been taken

Faith
Communities’
Environment
Institute

a water content of <40%) is allowed in the
new regulations. They are silent on the
potentially toxic components of typical
fracking sludges.

from the NEM: Waste Act requirements,
specifically ~ the  Waste  Classification
Regulations.

The Waste Classification Regulations, read with
the National Norms and Standards for Disposal
of Waste to Landfill, 2013, promulgated under
the NEM: Waste Act addresses the issue of
disposing of hazardous waste to landfill. This
would only be allowed if the landfill was
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classified to accept hazardous waste. The
duplication of restrictions is not necessary.

24

Southern African
Faith
Communities’
Environment
Institute

24.9. “The care and maintenance of
exploration wells beyond eighteen months
after pressure testing has ceased” is
prohibited. That does not make sense at all
and shows the lousy editing of the guidelines.

The reference to care and maintenance has
been removed from the Regulations. It was
included to coordinate with the DWS
Regulations and has since been removed from
both Regulations in preference for setting a
timeframe before which decommissioning must
be implemented. In addition the Regulations also
now provides for the temporary suspension of
wells.

2.5

Southern African
Faith
Communities’
Environment
Institute

2.5.d: Hydraulic fracturing is prohibited within
two kilometres of any government
waterworks, including dams with a safety
risk. This regulation does not recognize the
nature of municipal wellfields that abstract
water from a much wider radius, does not
recognize the nature of most waterworks
in the Karoo as private water abstraction
facilities. The new regulation limit of two
kilometres is arbitrarily defined and does
not recognize Karoo groundwater
hydrology. All municipalities must
vehemently object at this clause!

Municipal wellfields are recognised in regulation
6(1)(a). The environmental impact assessment
which must still be undertaken prior to any
environmental authorisation being granted for
fracturing would consider in more detail the
hydrology of the area. DWS will also consider
this aspect before providing a water use licence.
The activity of hydraulic fracturing has been
identified as a controlled activity in terms of the
National Water Act and requires a water use
licence. The two kilometres has been amended
to five kilometres.

2.6

Southern African
Faith
Communities’
Environment
Institute

2.5.9: Hydraulic fracturing is prohibited
“‘within two kilometres from the edge of a
thermal or cold spring, including seismically
active springs”. Again, the nature of Karoo
hydrogeology is not considered. And the
geological training of the authors must be
questions when they talk about “seismically
active springs”. That term does not exist.
Springs are perhaps the result of seismic
activity but are not seismically active
themselves. What has happened to the once

The term has been removed, it is agreed that the
reference to a thermal spring will deal with the
situation envisaged.
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excellent SA groundwater community, are
they absent from Government?

2.7

At a bare minimum, we would want Section
4's Prohibited Activities (e) (iii) underground
discharge of fracking fluids closely monitored
for toxicity and their environmental obligation
in Section 6 (a), Section 14 (4) and Section
19 (3). Surely a government environmentalist
should be responsible for a “no-go” decision
wherein the contemplated chemicals are too
toxic or take too long to breakdown before
drilling commences.

The independent environmental
control officer must be given “no-
go” control authority  when
monitoring the chemicals results
conducted by an independent
agency

The disposal of fluids through underground,
including through re-injection is prohibited,
compliance monitoring is required, and non-
compliance to regulation 4 is an offence.

The list of fluids to be used in the process are to
be identified as part of the EIA process, these
fluids will also be consulted on as part of the
public participation process and will be
considered by DWS before use.

2.8

STAKEHOLDER
The Fish Hoek
Ratepayers and
Residents
Association
The Fish Hoek
Ratepayers and
Residents
Association

Section 5’s prohibited areas for fracking
should include within 2 kilometres of any
municipal aquifer. Aquifers are typically
deeper than ground water, but more
accessible to fracking chemicals.

Section 5 to include “within 2
kilometres of any municipal aquifer”

Regulation 6(1)(a) includes a municipal well field
and the aquifer and the distance has been
amended to 5 km to align with the latest version
of the DWS Regulations on unconventional gas
exploration and production. The reference has
now also been included in a section on
restrictions which will allow for a motivation and
supporting evidence and then the permission will
be considered in relation to the outcome of the
risk assessment.

29

Dr Joh R. Henschel

The regulations concerning distances of
conducting hydraulic fracturing to sensitive
features such as dams/springs/aquifers, etfc,
should specifically mention that this also
refers to below-ground
distances and that lateral fracturing wells at
depth may not infringe on
these limits by undermining. This is not clear
in the existing text.

The principle has been captured by including
directional drilling and regulation (5) has been
amended accordingly.

2.10

Project 90 by 2030

Prohibited activities (4): We support that the
regulations don’t allow portable water for any
purpose in the hydraulic fracturing process.
This could be defined further to leave no

The ability to use abstracted water for the
preparation of the slurry for cement mixtures on
which tests will be conducted has been retained
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loopholes for usage. What is the reason that as this purpose would not require large amounts
portable water can be used “for the of water.
preparation of the slurry for cement mixtures
on which tests will be conducted™? This could
be misleading and open doors for misuse of
portable water and increase the risk to
groundwater in an area already water
stressed.

2.11 Project 90 by 2030 | Prohibited activities (5): The reasoning The distances have been amended to align with
behind setting the limit of two kilometres is the DWS Regulations on unconventional gas
not explained and does not recognize Karoo exploration and production. It should be noted
groundwater hydrology. Please explain why that for restrictions, the activity will be subjected
the two-kilometre limit was chosen. to an environmental authorisation and a water

use licence application process where the
distances can be assessed and amended.

212 Professor  Mike | Commentary on water-related elements of | WWF  recommends that the | The term has been amended to useable water

Muller Chapter 2 Clause 4 ‘Prohibited Activities’ | definition be included, and that | and the term has been defined.

Clause 4a: The prohibition on the use of
‘potable water’ is vague, inappropriate and
may be in contravention of legislation
governing the activities of water service
providers since it unduly restricts them from
performing their statutory functions.

The prohibition is vague because ‘potable
water’ is not defined and may be regarded as
any fresh water whose quality is acceptable
for human consumption. Since most of the
available water in the study area is from
renewable groundwater sources that are
relatively unimpacted by human activity and
use, much of it would be classified as potable
and the rationale for prohibiting its use is not
explained.

potable water include not just water
prepared for human consumption,
but fresh water obtained from
surface, rainfall, dams, wells and
boreholes.

It is not usual for regulations to provide the
reasons for setting specific prohibitions.
However the reason for the prohibition is to
curtail the use of water which could be used for
domestic, recreational, industrial or agricultural
purposes, so that it is not used for petroleum
exploration in a water deficit area. This will
ensure that these traditional uses are not
jeopardised by  petroleum  resources
development in the area.

Water security was identified as a major concern
in the strategic environmental assessment that
was undertaken in the Karoo area and it is
necessary to ensure that these concerns are
considered and that water is protected.
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The prohibition is inappropriate because it
infringes on the areas of jurisdiction of the
Department of Water and Sanitation, which is
responsible for licencing the use of water
resources and provides no guidance as to
how the normal processes of assessment
and authorisation of water resource use may
summarily be overruled.

The prohibiton may infringe on the
jurisdiction of municipalities that are defined
as water services authorities and providers.
Exploration for and development of shale gas
reserves may offer these water institutions an
opportunity to cooperate with the potential
prospector or operator in the development of
water resources for longer-term public use.

The DWS is part of the inter-departmental
drafting team for these cross-cutting
Regulations.

It is known that there are deep underground
water resources available in certain areas and it
would be important for the industry to know up
front as part of the sustainability of the
technology that water treatment will be required.

213

Professor Mike
Muller

Clauses 4c & 4e: Similar to the comments on
clause 4a, the proposed prohibitions on the
discharge of process water ‘or any other
component of process water to a
government water treatment works; as well
as on ‘the storage of process water for reuse

. in pollution control dams’ are not just
arbitrary but also irrational. The first
prohibition would not just restrict water
service providers from performing their
constitutional  function but might also
undermine the opportunity offered by having
a substantial paying user to rehabilitate,
expand and support the operations of
wastewater treatment facilities; the second
prohibition would obstruct the application of
the good practice of circular resource use, an
approach that is widely promoted, including
by the DFFE.

The SEA that was commissioned by DFFE
identified as a significant concern the inability of
water treatment plants in the area to treat the
highly impacted water from fracturing activities.
It should also be noted that the sludges and
water from fracturing would contain large
amounts of chemicals. Current government
waste water treatment plants are not designed to
to treat theses chemicals. It is necessary for the
industry to understand the level of investment
that will be necessary to management the
impacts of the technology to ensure that these
costs are factored into the economics of the
activity. This is a new industry and it can be
managed to best international practices from the
start.

The restrictions on the storage of process water
for reuse in pollution control dams was included
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In all these cases, the water sources
developed for exploration purposes as well
as the treatment works expanded to meet the
requirements of managing the wastewaters
could continue to be used after exploration
and production has been concluded. It is thus
evident that the proposed regulations would
obstruct the potential for cooperative
development and protection of water
resources and the provision of water supply
and sanitation services that may provide long
term benefit for the affected communities.

in the original DMRE Hydraulic Fracturing
Regulations see regulation “118(2) .. and
produced water must be stored in above-ground
tanks .. until removal for disposal”. There would
be no restriction on the ability of water stored in
tanks to be utilised in recycling and treatment
processes which would allow this water to be
returned for further use in the process.

Any waste water treatment plant which is
specifically designed to treat process and
produced water from the fracturing process will
also remain after the conclusion of fracturing has
been completed and will be able to be used by
other developers or as a commercial treatment
facility as there is a scarcity of treatment capacity
in the country.

2.14

April Gehle

24.9: The care and maintenance of
exploration wells beyond eighteen months
after pressure testing has ceased is
prohibited. Why is this? Surely the well and
area around it should be monitored for a
longer period.

The reference to care and maintenance has
been removed and a timeframe for
decommissioning or the temporary suspension
of wells provided in regulation 21.

2.15

April Gehle

254, e, f and g refer to fracking being
prohibited within a 2km area of specific areas
[ infra-structures. 2km’s is not an acceptable
distance and should be increased to
minimum 10 kms and the distance should be
calculated for each specific geological area
where fracking is proposed.

The operation will be subjected to both an
environmental impact assessment process and
a water use licence which would both consider
the need to expand the buffer areas for restricted
areas. No deviation from buffer is provided for
areas which are prohibited for fracturing.

Buffers have been amended to 5kms.

2.16

University of the
Free State

Revise the wording of the following
regulations.

Prohibited activities

The word “groundwater” has been included as
suggested.
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Regulation 4 (h): “h) The use of monitoring | Revise to “h) The wuse of
boreholes for abstraction” groundwater monitoring boreholes
for abstraction” This has been removed from the prohibited
Regulation 4 i): “i) The abandonment of wells activities as it is included that wells must be
without decommissioning” Revise to “i) The abandonment of | decommissioned in terms of regulation 21.
production wells without
decommissioning
217 University of the | Regulation 5 d): “two kilometres of any | Revise to “five kilometres of any

Free State

government waterworks, including dams with
a safety risk”

Regulation 5 €): two kilometres from the edge
of an existing or proposed municipal wellfield,
including its aquifer, water supply borehole
and groundwater supply infrastructure”

Regulation 5 f): “two kilometres from the edge
of any strategic water source area as
identified on the national web-based
environmental screening tool”

Regulation 5 g): “two kilometres from the
edge of a thermal or cold spring, including
seismically active springs.

Add the following setbacks in the prohibited
areas: Groundwater setbacks (Esterhuyse
et al 2022), see Table 1. The following
important quaternary drainage areas and
known spring sites that should not be
targeted for extraction, due to municipal
water dependencies or other vulnerabilities,
is also important, see Table 2. The
regulations should also note that this list
should be regularly updated as necessary.

government waterworks, including
dams with a safety risk”

Revise to “ten kilometres of any
government waterworks, including
dams with a safety risk”

Revise to “five kilometres from the
edge of any water course and
within 10 kilometres from the edge
of any strategic water source area
as identified on the national web
based environmental screening
tool”

Revise to “five kilometres from the
edge of a thermal or cold spring,
including  seismically  active
springs.

It is recommended that all rivers,
wetlands, pans and springs,
Aquifer dependent ecosystems
(ADEs) and the National
Freshwater Ecosystem Priority

The distances have been aligned with the
distances in the DWS Regulations on
unconventional gas exploration and production.
Some of the prohibitions have been moved
under a heading related to restrictions, and
would be considered in each application through
a motivation and supporting evidence should the
buffer need to be relaxed.

The buffers would need to be confirmed through
the EA and Water Use Licence application
processes for purposes of the restrictions. The
prohibitions however are absolute and cannot be
relaxed.

Ground water extraction of water for exploration
or production operations will not be permitted
other than identified exceptions.

The activity of fracturing will be subject to both
an environmental impact assessment and a
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Surface water setbacks (Hobbs et al 2016), | Areas should be considered no-go | water use licence application. The occurrence of
see Table 3. Minimum buffer areas | areas. these features and the necessary buffer areas
(setbacks) are also required around surface will be determined during these processes for
water features. See recommendations from areas which do not fall within the prohibitions.
the (SEA-SGD), (Chapter 5: p 97 -104).
2.18 Treasure  Karoo | 4(G): Unless our understanding of the The reference to care and maintenance has
Action Group intention of this proposed regulation is been removed and replaced with a timeframe in
incorrect, the wording appears to be regulation 21 for decommissioning and
incorrect. At the moment it reads that the care temporary suspension of wells.
and maintenance of exploration wells beyond
18 months after pressure testing has ceased
are not allowed.
219 Treasure  Karoo | Regulation 5 (Prohibited areas) The distances have been amended to aligned
Action Group It appears that distances specified in this with the DWS Regulations on unconventional

section are arbitrary and it is not clear
whether a scientific method has been used to
establish these distances. It is anticipated
that buffer zones and setback distances
would vary between sites, depending on
several physical attributes and other
considerations.

In some instances, lateral fracture zones
resulting from horizontal drilling and fracking
can reach several kilometres (often more
than 5 or 6 km sideward from the drilling pad),
which means that even though a well pad or
well may be located 2 km from a specific
location, the horizontal well may still reach it
underground.

It is not sufficient that setback distances are
only specified in terms of towns, as a region
such as the Karoo, for example, have several
communities and farmsteads that rely entirely

gas exploration and production. The distances
will be minimum distances. If there are specific
reasons why fracturing should not be allowed in
areas beyond the prohibited/ restricted areas the
EA and WUL process would need to identify any
such areas and provide evidence in this regard.
These are all aspects that would need to be
considered on a site by site basis as indicated in
the comment. DWS has taken the buffers from
the Karoo Shale SEA which identified the buffers
based on expert opinion and peer review.

The comment is noted and agreed with, the EIA
and WUL process will consider the site by site
considerations. The buffer has been changed to
5 kilometres in line with the DWS Regulations on
unconventional gas exploration and production.

The baseline monitoring to be undertaken before
any fracturing is allowed will identify any specific
boreholes used by communities and farmsteads.
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on groundwater, that are not considered to be These boreholes will be monitored and
part of towns. These need to be included in documented. Should fracturing be considered
the prohibited areas and setback distances. the distance to the boreholes will be considered
For this reason, there may be a need to through a risk assessment to be undertaken in
increase the setback distance as well. the EA and WUL processes. This risk
assessment will determine the buffers to be
Why are there not any setback distances applied.
applicable to rivers, eyes, streams or
wetlands?
Setback  distances  from  geological
lineaments and structures (such as dolerite
sills and dykes) that could serve as
preferential flow paths for water must be Please refer to the response to #2.17.
included. Setback distances may differ for
different structures, and different locations, Buffer distances have been set for some
due to site-specific attributes. features in the form of absolute prohibitions or
restrictions. Where prohibitions/restrictions have
Vertical setback distances (or depth buffers) not been included, the EA and WUL application
would also need to be specified, especially process would assess the suitability of areas for
where there may be deeper regional aquifers fracturing and determine buffers.
present that feed shallower aquifers through
existing geological features, such as dolerite Any vertical buffer distances will also be
intrusion contact zones. determined  through onsite  assessments
required through the WUL application process.
2.20 Wolfgang Preiser | The 2 km distance between water sources Please see the response to #2.19
and fracking wells at the extraction site is
insufficient. Fracking wells should be at least
10 km away from municipal wellfields,
aquifers and water supply boreholes.
2.21 BirdLife South | Regulation 4: Prohibited activities:

Africa

Whilst BirdLife South Africa supports a
prohibition on using potable water and
disposing of potentially toxic waste to
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municipal landfill, unless stabilised, it remains
unclear what other options would be
available to licence holders. The issuing of a
licence implies that the necessary resources,
infrastructure and support for the authorised
activity are available, or can be made
available. South Africa already being a water-
scarce country, the vulnerability of our water
sources to pollution from hazardous waste,
and the increase in frequency of droughts
and floods, are major concerns when it
comes to the viability and sustainability of
hydraulic fracking operations. As the SEA
has indicated, each production well needs
approximately 15 million litres of fluid to frack,
and much of this water returns to the surface
as contaminated flowback. It is imperative to
address the question of where the water will
come from, and specifically where and how
this amount of contaminated
produced/flowback water will be dealt with.
Neither the SEA nor the Technical Readiness
Report by ASSAf have provided a strategic
solution in this regard. Itis unclear how a site-
specific gap analysis (required of the
Environmental Assessment as per the
Minimum Requirements) and the inevitable
adhoc recommendations, will lead to viable
options. Until such solutions are thoroughly
debated and strategically addressed by the
authorities, hydraulic fracturing is simply not
a feasible or sustainable proposition.

The industry will need to consider setting up
treatment plants to deal with their waste
products. This approach to disallow waste water
treatment plants to be used by the industry and
for the sector to understand what costs will apply
has specifically been taken to ensure that the
treatment costs are considered upfront in the
commercial feasibility studies.

The SEA commissioned by the DFFE identified
that there are possible aquifers of poor quality
water in the Karoo area. This water, should it in
fact be found, could be treated to the quality as
required by the fracturing operations. The
transport of water of poor quality could also
rejuvenate the rail network in the area. The
industry will need to consider these aspects as
part of the feasibility studies.

2.22

BirdLife South
Africa

Regulation 5: Prohibited areas

Itis suggested that the list of prohibited areas
also refer to Critical Biodiversity Areas, and
land within Strategic Water Source Areas

Strategic Water Sources as well as Critical
Biodiversity Areas are included in the
environmental management screening tool and
will therefore be identified as very high sensitivity
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(not just two kilometres from such areas). In
addition, consideration should be given to
treatment of land-use categories identified in
Environmental Management Frameworks,
Integrated Development Plans, Spatial
Development Frameworks and Bioregional
Plans. We frequently see how these plans
and policies are either ignored or altered to
accommodate development activities, which
undermines their strategic value and
purpose.

The imposed 2km separation distance
between potentially vulnerable sites and
resources is problematic in our view. We
have learnt from prior imposition of such
limitations that developers tend to locate sites
just outside or on the edge of these
boundaries such that the limits are arbitrary
as the degree of impact stemming from a
well pad either 2000m or 20001m is neither
here nor there. Furthermore, as several
geologists have confirmed, there is no clear
evidence of how far sub-surface cracks and
fissures can extend in the Karoo Supergroup.
There is research which testifies to fracking
fluids remaining underground after the well
has been decommissioned, where it
continues to migrate toward aquifers.

As the late, highly respected Professor Van
Tonder (from the Institute for Groundwater
Studies) has warned, a “wild card” that only
exists in the Karoo basin of South Africa is
the numerous dolerite intrusions which are
associated with the relatively high yielding

areas which will require specific assessment in
the EIA process. It is therefore not possible that
these sensitivities and instruments will be
ignored through the assessment process. The
prohibition is applicable within strategic water
sources areas as well as within five kilometres
from the edge of such areas.

The outcome of the assessments and the
possible mitigation measures that can be
implemented on a case by case basis could
allow development in some areas which may be
identified as being sensitive, where such areas
are not within the prohibited areas.

Compatibility to the outcomes of EMFs will be
covered in the EIA process. The screening tool
identifies the boundaries of all areas covered by
EMFs and the assessment report must indicate
how the development aligns with the desired
state of the area. The EIA requirements
specifically identifies that assessment must
consider how the development complies or not
to the policy and legislative framework. The
legislative framework will include the EMFs.
Although the boundaries of SDFs are not located
on the screening tool, the requirements of the
EIA Regulations do require a consideration and
discussion of the alignment with SDFs and other
policy documents relevant to the area.

The EIA and WUL application processes will
require the further assessment of impacts
associated to potentially vulnerable sites
including geological assessment. The buffer has
been changed to 5 kilometres in line with the
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boreholes. Van Tonder notes that “any
pollutant will always try to migrate upwards in
the Karoo...which clearly shows that fracking
in South Africa cannot be done in the same
way that it is currently done. Specifically in
this regard, it is noted that although wells will
not be permitted within protected areas, there
is no buffer defined for these areas. As such
the negative impacts may still occur inside of
protected areas. This is also of concern from
an aesthetic and noise perspective. Few
tourists want to visit a protected area and
have sight and sound of a fracking well on the
park boundary.

DWS Regulations on unconventional gas
exploration and production for which, as
identified in the response to #2.19, the buffers
have been identified through the Karoo Shale
gas SEA.

The on-site assessments will be required to
identify specific impacts related to onsite
circumstances. These assessments will include
risk models.

2.23

Derek Light

Attorneys
Conveyancers

&

Regulation 5 of the draft HF Regulations
prohibits hydraulic fracturing within two
kilometres of certain waterworks and water
sources (see regulations 5(d), (e), (f) and
(9)). The prohibition is premised on the
correct assumption that HF poses a
significant risk of water pollution. However,
because of the interconnectivity of many
aquifers in the Karoo over greater distances,
the two-kilometre exclusion zone will often be
inadequate. The regulations ought to allow
HF to commence only once it has been
established  through a  scientifically
independent  study  substantiated by
international peer review that no aquifer
interconnectivity exists between any of the
listed types of waterworks and water sources
and the intended deep drilling and hydraulic
fracturing area.

The identified buffers are minimum buffers which
have been determined through the Karoo Shale
Gas SEA. The buffer has been changed to 5
kilometres in line with the DWS Regulations on
unconventional gas exploration and production.
If there are specific reasons why fracturing
should not be allowed in areas beyond the
prohibited/ restricted areas the EA and WUL
process would need to identify any such areas
and provide evidence in this regard.
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2.24

Greenpeace Africa

Clause 5(a) of the proposed regulations state
that hydraulic fracturing will be prohibited in
protected areas as contemplated in
s(9((a)(b)(c) and (d) of the National
Environmental Management Protected Areas
Act, 2003. However, several the identified
corridors for fracking exploration run within or
near these protected areas, which could have
potentially devastating impacts. A lack of
oversight in legislation could manifest in the
contravention of the Act.

Protected areas will not be considered for
exploration activities. Any exploration in the
buffer zones of protected areas will require that
a site specific assessment be undertake through
the EA and WUL application processes. It will be
through these assessments that the decisions
on the compatibility of the proposed exploration
and the protected area in the buffer areas will be
determined, through the assessments and
possible mitigation measures.

2.25

WWF South Africa

4(a) (Limitation of the use of potable water).
This is a positive regulation. However, there
is no definition of potable water within the
regulations, which is a critical oversight.

WWF  recommends that the
definition be included, and that
potable water include not just water
prepared for human consumption,
but fresh water obtained from
surface, rainfall, dams, wells and
boreholes.

The phrase has been amended to refer to the
abstraction of water except from deep saline
aquifers. The amendment has been made to
ensure that it is not just water treated to drinking
water standards that cannot be used, but also
water that can be used for agricultural purposes.

2.26

WWF South Africa

4(c) The limitation of discharge to certain
environments is welcomed, although it
should include not just watercourses, but also
artificial and unlined dams. However, the
regulations would be strengthened by
providing guidance on the direct
management conditions required for such
process water and hydraulic fracturing fluids.
Provisions for interim storage are detailed,
but the regulations should also specify how
such pollutants are to be ultimately disposed
of in an environmentally sound manner.

Itis not intended that the sector be told how their
waste should be managed, it is rather the
intention to say what is prohibited. This is to
ensure that the sector can engage in their own
research and be directed to treatment options.
The sector would need to identify these
treatment options prior to submitting applications
for developments. The MIR for baseline
monitoring requires that the treatment options for
the waste to be produced from fracturing
operations be identified and the MIR for
exploration and production using fracturing
technology then requires a discussion on waste
treatment options.

2.27

WWF South Africa

4(d) The disposal of sludge to landfill is
problematic. ~ Whilst the  dewatering
requirements may reduce risk of seepage,
landfills themselves are subject to water

The Regulations are prepared in line with the
NEM: Waste Act and the conditions of the waste
licences associated with the relevant landfill
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intrusion  through rainfall and ground sites will determine what wastes can be
seepage. As such, landfill disposal of even disposed of at the relevant site.
dewatered sludge should require landfill
treatment and stabilisation in line with
specifications that must be included in these
regulations.

2.28 WWEF South Africa | 4(h) This regulation appears counterintuitive, The term care and maintenance has been
because it specifically limits care and removed from the Regulations and the
maintenance to exploration wells. We timeframe by which wells must be
assume that the regulation is in place to decommissioned or temporarily suspended has
prevent indefinite usage of exploration wells been provided.
beyond the exploratory stage. As such, the
regulations should then include: “... beyond
eighteen months after pressure testing has
ceased, at which point such wells must be
decommissioned as per 6. (f);”

2.29 WWF South Africa | Prohibited areas Please see the response to #2.19.

WWF welcomes the current exclusions, with
the caveat that the two-kilometre distance
entailed in the legislation is inadequate and
arbitrary. Hydrogeology can cause fluid
migration through connection of natural and
induced fractures, the fractured area in
horizontal wells intersecting existing vertical
faults or natural fracture systems or when a
shallow section of a new well permits
temporary communication between a shallow
gas-bearing area and freshwater aquifers.
Each shale gas extraction area is unique and
the hydrogeological characteristics that
determine fluid migration will be different
across them. This means an arbitrary buffer
zone might be sufficient to minimise the risk
of ground water contamination in some cases
but lacking in others. A more locally specific
buffer zone should be determined for each
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prospecting area, and should be extended to
all surface water bodies, including rivers,
streams, lakes and wetlands.

WWEF raised this issue within the DWS draft
water use regulations, which notably set the
buffer at five kilometres, not two. It is
concerning that the DFFE guidelines have
reduced this buffer, without consideration of
the necessary geohydrological impacts and
distances in question. During the SEA
process strong recommendations were made
that a minimum of five kilometres be used,
given the potential for lateral contamination of
subsurface water along fracture lines.

WWF recommends that, apart from
this  minimum  distance, the
regulations require the input of a
qualified geohydrologist ~ to
evaluate whether this offset is
sufficient in each specific case.

WWEF further recommends that an

additional exclusion

e for non-municipal water source
for which rights have been
allocated in terms of the NWA
and all surface water:

e Replace all instances of “two
kilometres” under regulation 5.
With  “a safe distance
evaluated by a geohydrologist,
subject to a minimum distance
of five kilometres”

e Amend: (e)'a safe distance
evaluated by a geohydrologist,
subject to a minimum distance
of five kilometres from the edge
of all surface water bodies,
including rivers, streams, lakes
and wetlands, and from any
existing or proposed municipal
wellfield or private borehole,
including...”

e (f) “a safe distance evaluated
by a geohydrologist, subject to
a minimum distance of five

The distance has been amended to 5 kilometres
to align with the latest version of the DWS
Regulations on unconventional gas exploration
and production as suggested, and the buffers
have been proposed by the SEA on Shale Gas
in the Karoo.

This has not been included as it would form part
of the risk assessment that would be undertaken
through the EA and WUL application process.

All instances where two kilometres have been
included have now been amended to 5 km as per
the latest version of the draft DWS Regulations
on unconventional gas exploration and
production.

The request to include the safe distance
evaluated by a geohydrologist has not been
included as any development will be subject to
an EIA and WUL which will assess the adequacy
of the buffer.

Please refer to the response to #2.17.
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kilometres from the edge of
any strategic water source
area (both surface and
subsurface) as identified...”

e Include: (h) “a minimum safe
distance of 5 kilometres from
current alternative activities
such as ecotourism that would
be impacted by light, noise and
air pollution from hydraulic
fracturing sites.”

These are impacts that will be considered
through the EIA process required in order to
obtain an EA, exploration right and a production
right.

2.30

Western Cape
Government

Regulation 4 prohibits certain activities. In
principle, this provision is supported as it is
essential for the protection of sensitive
environments.

Regulation 4 prohibits certain activities “when
undertaken in terms of an exploration or
production right for onshore oil and gas
intending to or utilizing hydraulic fracturing”.
The reference to “in terms of” is confusing as
presumably if an activity is undertaken in
terms of a right then it will not be a prohibited
activity, in other words, if it is prohibited it will
not be wundertaken pursuant to an
authorisation.

Also, consideration should be given to
including a general prohibition on the
contamination of the environment including
ground and surface water.

There is no provision which clearly states
how wastes from hydraulic fracturing should
be treated.

It is proposed that regulation 4 is
amended to read as follows: “the
following activities are prohibited in
the exercise of an exploration or
production right for onshore oil and
gas intending to utilise or utilising
hydraulic fracturing”.

The wording has been amended as suggested.

Regulation 4(c) does include prohibitions related
to contaminating water or land.

Please see the response to #2.21, the industry
must identify appropriate treatment options.
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2.31

Western Cape
Government

Regulation 4(b): The requirement for the re-
use of process water prior to discharge is
supported. It is recommended that the
provision is amended to clarify re-use in
hydraulic fracturing operations (i.e., not to be
used in drilling operations when drilling
through near-surface aquifers, but during
deep-surface hydraulic fracturing
operations).

There appears to be no provision stating that
liquid waste and process water cannot be
discharged without being treated. This
provision implies that an approved
environmental authorisation is in place which
covers this. It is however not stipulated that
the environmental authorisation should
account for the discharge of process water
(or liquid waste).

It is unclear what should be done with
process water before final disposal and
where it can be disposed of or discharged.
The implications of the prohibitions seem to
suggest that final disposal can only be at
disposal site for hazardous waste. If that is
not the intention, then clarity must be
provided on the treatment and final disposal
of process water (or liquid waste).

It is recommended that the
provision is amended to read as
follows: “Discharge of process
water without re-use in hydraulic
fracturing operations [and
recycling] at iterations as stipulated
[approved] in  environmental
authorisations.”

In addition, consideration should be
given to include a provision that
provides clearly what the relevant
considerations are that a decision
maker who issues an
environmental authorisation for,
inter alia, hydraulic fracturing,
should  consider and the
requirements for the decision
maker to include in the
environmental authorisation and
Environmental Management
Programme (“EMPr”). This would
be preferable to the current
provisions in the draft Regulations
that indirectly implies or requires
the above.

The wording has been amended to include
recycling but not the “at iterations as stipulated”.

The wording “without at least one reuse”, has
been included, and water which does not meet
the requirements of Appendix 4 of the
Regulations may not be disposed to the
environment.

Any disposal of water to the environment must
meet water quality limits in Appendix 4.

2.32

Western Cape
Government

Regulation 4e(ii): This regulation refers to “a
government water treatment works”. The
regulation should refer to any water treatment
works  immaterial of ownership or
management authority.

It is proposed that the regulation is
reworded to read as follows: “to a
water treatment works”.

Waste water management is the mandate of the
municipality, therefore water treatment works
have been identified as a government
wastewater treatment works.
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Regulation 4e(iii): The inclusion of “to” at the
beginning of the provision should be The term “to” has been deleted as suggested.
removed.
2.33 Western Cape Regulation 4(d): What does “stabilised” mean | Clarity is required. Consideration | “Stabilisation” is a term commonly used in waste
Government in the context of Regulation 4(d) and who | should be given to include the term | management and refers to methods that prevent
decides when sludge is suitably stabilised? | as a definition. or slow the release of harmful chemicals from
waste such as contaminated soil, sediment and
sludge. The dictionary meaning will be relied on.
2.34 Western Cape Regulation 4(g): This regulation provides that | It is proposed that if the intention is | On the basis of other comments the wording of
Government the “care and maintenance of exploration | to ensure that exploration wells are | this regulation has been amended to clarify the

wells beyond eighteen months after pressure
testing has ceased’, is prohibited. This
should not lead to the unintended
consequence of such wells being
abandoned. In principle, this provision is
supported.

It is assumed that the purpose of regulation
4(g) is to ensure that exploration wells are
either  brought into  production or
decommissioned after eighteen months.
However, the wording of this regulation
makes it a compliance issue only if an
exploration well is maintained for more than
eighteen months after testing. It is proposed
that it should be a compliance issue if the
exploration well is not decommissioned or
taken into production within eighteen months
of testing. What happens if an applicant
indicates that such a well is to be taken into
production, but such an application has not
been submitted?

It is recommended that the applicant or
holder should be required to notify the
authority after 15 months, if the intention is for

either taken into production or
decommissioned within eighteen
months of testing, that an expressly
regulation provide that it is an
offence to not decommission an
exploration well or take an
exploration well into production
within eighteen months.

It is recommended that the
applicant or holder be required to
notify the authority after 15 months,
if the intention is for exploration
wells placed under care and
maintenance, to be
decommissioned or taken into
production.

intention.

Care and maintenance has been removed from
the Regulations, the timeframes in which wells
need to be decommissioned have been
included.
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exploration wells placed under care and
maintenance, to be decommissioned or
taken into production.

Additional  provisions are required to
adequately deal with wells placed in care and
maintenance.

2.35

Western Cape
Government

Regulation 5 outlines the areas where
hydraulic fracturing is prohibited. In principle,
this provision is supported because it is
essential for the protection of sensitive
environments.

It is not clear whether the subterranean
environment below these prohibited areas is
included, or does the area only relate to the
earth’s surface? In other words, would
fracturing along horizontal wells be permitted
within the subsurface environments below
prohibited areas?

It is proposed that regulation 5
could be amended to read:
“‘Hydraulic fracturing is prohibited
within or beneath the following
areas:”; alternatively, a definition
for “restricted areas” could be
included that defines the areas
e.g., the earth’s surface and its
subterranean environment.

The support is noted.

The prohibition has been amended with the
inclusion of directional drilling which restrict
drilling under a site.
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2.36

Western Cape
Government

Regulation 5(b): This provision does not
prohibit hydraulic fracturing within the
protected areas contemplated in section 9(e)
of the National Environmental Management
Protected Areas Act, 2003 i.e., it does not
include the prohibition of hydraulic fracturing
in mountain catchment areas. It is not clear
what the rationale is for not including these
areas, especially when considering the
importance of these areas as water resource
areas.

Consideration should be given to substituting
the word “contemplated” with the word
“listed”.

Clarity on the rationale for

excluding protected areas
contemplated in section 9(e) of the
National Environmental

Management Protected Areas Act,
2003, should be provided.

The following amendment should
be considered “...Protected areas
[contemplated] listed in section
9(a), (b), (c) and (d) of the National
Environmental Management:
Protected Areas Act, 2003.”

The regulation has been amended to remove the
specific sub references and to include section
48(1)(a) and (c) of the National Environmental
Management: Protected Areas Act, 2003 (Act
No. 57 of 2003) (NEMPAA) which deals with
prohibition for mining activities in protected
areas.

The intention is to align with these sections in
order to not have confilicting provisions in NEMA
and different SEMAs. The current NEMPAA
amendment process is considering the need to
also prohibit or restrict mining activities in
mountain catchment areas, but this is still work
that is underway.

The word “contemplated” has been substituted
with “identified” as suggested.

2.37

Western Cape
Government

Regulation 5(d): It is unclear why this
provision is limited to dams with a safety risk.
It is further not clear what would be seen as
a safety risk in this context.

The above comment on the definition of
“‘municipal wellfield” also applies to the use of
‘government waterworks”.

Regulation 5(d) and (f): Replace “any” with

a.

This provision should be rephrased
to ensure that potable water and
‘water supply systems” are
protected.

It should be clear that the water
supply to the public, as set out in
the Water Services Act, 1997, is
protected from all possible
contamination of potable water, as
regulated by the Water Services
Act, 1997, and the water By-laws.

“a government waterworks”
“a strategic water source”

The reference to safety risk has been retained
as the concern relates to seismic movement.
Regulation 6(1)(a) restricts fracturing operations
within five kilometers from a municipal wellfield.
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2.38 Western Cape Regulation 5e: This regulation provides that | It is proposed that the regulation is | The restriction is applied to municipal wellfields
Government hydraulic fracturing is prohibited “within two | amended to read as follows: as they supply municipal areas with water. It is
kilometres from the edge of an existing or not possible to extend the restriction to all private
proposed municipal wellfield, including its | “Within two kilometres from the | boreholes and dams but risks to these water
aquifer; water supply borehole and/or | edge of an existing or proposed | resources are covered through the EA and
groundwater supply infrastructure”. municipal wellfield, including its | WUL's application processes.
aquifer; or any other legally
The same risks apply to any landowner with | registered or known water supply
boreholes and dams, not only those of | borehole and/or  groundwater
government or municipalities. Landowners | supply infrastructure”.
rely on their registered water use for food
production and to provide jobs.
Impacts on existing legally registered water
users for agriculture could be severe and this
currently provides no protection to existing
lawful landowners or food production and
sustainable jobs provided by agriculture.
2.39 Centre for Regulation 5(b):  Why is fracking not This regulation has been amended, please refer
Environmental prohibited in Mountain Catchment Areas to #2.36 above.
Rights (s.9e) of the Protected Areas Act?
2.40 Centre for Regulation 5(d), (e) and (g): 2 kilometres is The buffer has been increased to 5km in order to
Environmental insufficient to mitigate against the risk of align with the latest version of the DWS
Rights impacting these important resources. We Regulations on unconventional gas exploration
submit that this radius should not be less than and production.
Skms.
2.41 Natural Justice Section 5 — heritage sites as prohibited areas | The prohibited areas must also | The wording has been amended to include sites,

The proposed regulations only prohibit
hydraulic fracturing operations at heritage
sites recognised by the National Heritage
Resources Act (NHRA), Act No. 25 of 1999,
but this prohibition should extend to all
heritage  resources, including cultural
landscapes, sites connected to cultural
practices and other forms of living heritage,

include those structures over 60
years old, which are protected from
alteration or demolition by section
34 of the NHRA—independent of
whether the structure has been
designated a heritage site.

This also must include burial
grounds and graves, which are

resources, objects and structures as suggested.
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gravesites, and structures over 60 years
old—regardless of their formal registration as
heritage sites.

The term “heritage site” only encompasses a
small subsection of the heritage resources
that must be protected from the potentially
devastating impacts of hydraulic fracturing.
Instead, the regulations should prohibit
hydraulic fracturing operations in and around
areas containing heritage resources, which
includes areas imbued with living heritage.
Section 2(xviii) of the NHRA defines “heritage
site” as “a place declared to be a national
heritage site by SAHRA, or a place declared
to be a provincial heritage site by a provincial
heritage resources authority.” This term is far
narrower than the term “heritage resource.”
Section 2(xvi) of the NHRA defines “heritage
resource” as “any place or object of cultural
significance.” This should be the term
included in the proposed regulations—not
only heritage sites.

The inclusion of protection for “heritage
resources” in the prohibited areas section of
the proposed regulations better aligns the
proposed regulations with the objectives and
requirements of the NHRA. Section 5(1)(a)
and (b) of the NHRA states the following with
respect to the necessity of protecting heritage
resources generally (not only heritage sites):
(a) Heritage resources have lasting value in
their own right and provide evidence of the
origins of South African society and as they
are valuable, finite, non-renewable and

protected under section 36 of the
NHRA. In summation, instead of
only listing “heritage sites” as areas
where hydraulic fracturing is
prohibited, the regulations must
prohibit hydraulic fracturing in “all
areas which are heritage resources
(including but not limited to
registered heritage sites), areas on
which  heritage  resources—
including  living  heritage—are
located, structures over sixty years
old, and graves and burial sites.”

The proposed regulations must
include a buffer zone around the
heritage resources described in the
comment above. Even the
localised impacts of hydraulic
fracturing, including dust, noise,
and vibrations, are not limited to the
site on which operations take
place. Other, non-localised impacts
include ecosystem and water
resource degradation—which may
affect certain heritage resources—
and induced seismic activity, which
can lead to widespread, significant
damage. Therefore, a large buffer
zone must be included in the
proposed regulations to ensure that
no hydraulic fracturing operations
have the potential to alter heritage
resources in violation of the NHRA.
Section 2(i) of the NHRA defines
“alter” as “any action affecting the

Buffers will be determined through the EIA
process that will be undertaken as part of the
approval process for fracturing operations. A
standard buffer would not be appropriate for
each resource.

The baseline monitoring requirements identified
in the Minimum Information Requirements for
Baseline Monitoring for Onshore Exploration
Operations has identified that heritage sites
must be inspected as part of the baseline
studies. An EA is required even at the
exploration without fracturing stage at which
appropriate buffers will be identified to ensure
protection of the heritage assets.

The wording in the proposed Regulations has
been amended to “heritage resources” as
suggested.
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irreplaceable they must be carefully
managed to ensure their survival,

(b) every generation has a moral
responsibility to act as trustee of the national
heritage for succeeding generations and the
State has an obligation to manage heritage
resources in the interests of all South
Africans.

The prohibition on hydraulic fracturing in
areas which are or contain heritage
resources must include living heritage. Living
heritage—also called intangible heritage—is
protected under the NHRA, and the proposed
regulations must afford specific protection for
living heritage. Section 2(xii) of the NHRA.

structure, appearance or physical
properties of a place or object,
whether by way of structural or
other works, by painting, plastering
or other decoration or any other
means.” Without a buffer, even the
localised impacts of hydraulic
fracturing  will ~alter heritage
resources in the surrounding area
in violation of the objectives and
requirements of the NHRA.

The proposed Regulation refers to all heritage
resources protected in terms of the Act.

242

Natural Justice

Section 4 and 5 -Need to expand prohibition
of hydraulic fracturing in and around
protected areas,

The proposed regulations must include
section 9e of the National Environmental
Management: Protected Areas Act (NEM:
PAA) in the list of prohibited areas. While
subsections (a)-(d) are included among the
prohibited areas, the regulations fail to
include section 9e: mountain catchment
areas declared in terms of the Mountain
Catchment Areas Act, 1970 (Act No. 63 of
1970). Especially considering the impact of
hydraulic fracturing on the water resources
and aquatic ecosystems, this section must
also be included among the prohibited areas.

The regulations must include a
buffer zone around the protected
areas in which hydraulic fracturing
is prohibited. Even the localised
environmental impacts of hydraulic
fracturing, including dust, noise,
and vibrations, are not limited to the
site on which operations take
place. Other, non-localised impacts
include widespread ecosystem and
water resource degradation—
which may affect protected areas
and ecosystems—and induced
seismic activity, which can lead to
widespread, significant damage to
the environment. All  these
environmental impacts necessitate
a buffer zone between these

The buffer areas around protected areas and
world heritage sites are located on the national
web-based environmental screening  tool.
Should a development be located within an area
which falls within these buffer areas they would
be identified and the suitability of such a
development within the buffer area would need
specific attention. It is not to say that the activity
would be incompatibly with such buffer areas. An
assessment, as part of the EA and WUL
application processes, would determine this.

The regulation was aligned with 48(1)(a) and (c)
of NEMPAA.

The boundaries of CBAs and EBSAs have been
identified in the national environmental
screening tool and will be considered during the
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The prohibited areas should not only be
limited to protected areas but should also
include critical biodiversity areas (CBAs) and
Ecologically or Biologically Significant Areas
(EBSAs) in order to provide adequate
ecosystem protection for important and
sensitive terrestrial and marine ecosystems.

protected areas and any hydraulic
fracturing activities.

respective EA application processes which must
be undertaken as part of the authorisation
process for hydraulic fracturing processes. Not
all CBAs and EBSAs remain intact.

243

Natural Justice

Section 5 — Need for 3km buffer zones
around agricultural areas and all drinking
water sources, including private boreholes

Hydraulic fracturing produces numerous
hazardous  compounds  which  can
contaminate drinking water supplies and
agricultural areas—with significant impacts
on human health.

Because of the potential human health
effects of the hazardous compounds
produced from the hydraulic fracturing
process, there must be a buffer zone
between all hydraulic fracturing operations
and any agricultural operations or water
resources—not just strategic or municipal
water resources.

Due to the hazardous compounds described
above, which can cause contamination of
water used for drinking and agriculture, a
3km buffer zone must be included between
hydraulic fracturing operations (including
produced water disposal) and any
agricultural land or water supplies which are
used for drinking or agricultural purposes.
Approximately one in forty hydraulic
fracturing sites has a chemical spill, and

Please refer to the response to #2.40.

Untreated process water may not be disposed of
to the environment.
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these spills are not the only type of
contamination that can occur. Chemicals
used in the hydraulic fracturing process are
able to migrate between 1km and 3km from
the site.
https://waterinthewest.stanford.edu/news-
events/news-insights/how-close-too-close-
hydraulic-fracturing

In light of the hazards posed by the potential
contamination, a 3km buffer zone s
necessary to ensure the safety of nearby
water supplies.
https://waterinthewest.stanford.edu/news-
events/news-insights/how-close-too-close-
hydraulic-fracturing

244

Natural Justice

Section 4e of the Regulations prohibit certain
discharge or disposal of hydraulic fracturing
fluids, but it does not impose any positive
obligation on the applicant. It does not set out
the facilities that can process the proposed
fracturing fluids.

The sector will need to determine what treatment
options are available for the treatment of wastes
from fracturing. Industry must be allowed to
innovate. What is clear is that treatment must
take place.

2.45

Jaco Burger

Prohibited Activities - Subsection 4

(a) please define “potable water”.

(d) the disposal of sludge to landfill......
Please attach acceptable / nonacceptable
limits of hazardous substances contained in
the sludge.

Subsection 5 (d), (e), (f) & (g) two kilometres
must be extended to a minimum of 20
kilometres

The term “potable water” has been deleted and
replaced with the abstraction of water except
from deep saline aquifers,

The wastes that can be accepted at certain
landfills will be identified in the specific waste
management licence for the landfill site.

The buffer zones have been amended to 5kms
to align with the requirements of the latest
version of the DWS Regulations on hydrocarbon
exploration and production.
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2.46 Endangered Regulation 4 - This regulation provides a The manner in which waste is to be treated has
Wildlife Trust number of prohibitions on the use and specifically been omitted as the industry must be

disposal of water used in the fracturing
process but fails to provide any guidance on
how it foresees proper disposal to take place
and assumes adequate disposal sites for
polluted water exist where currently they
don't exist in much of the rural interior of
South Africa. The fracking regulations should
also prohibit general disposal and specifically
state that disposal is to be permitted only on
approved sites.

Appropriate landfill sites must be shortlisted
and included within these regulations to
ensure holders do not dispose fracking waste
in facilties which are unsuitable. We
recognise the natural approach of DFFE is
not to overregulate but the environmental
risks are too great in this instance, and we
have other regulations (e.g. the CITES
Regulations

The term “potable water” needs to be
defined. Water in the arid interior of South
Africa is often substandard but is still used by
people for domestic use and agricultural use.

The term “abandonment” should be defined,
and widely to include for e.g. abandonment of
financial obligation attached to the
authorisations.

allowed to be innovative. What is required is that
waste must be stabilized before disposal and
waste water must be treated.

The need for the development of treatment
options must be considered in the feasibility of
the operation. Chapter 3 of the Minimum
Information Requirement for Baseline Monitoring
for onshore exploration, require the submission
of an integrated water and waste water
management plan based on a survey of the
appropriate treatment options identified in the
area as well as any gaps identified and treatment
options to fill the gaps.

Landfill site are required to be identified in the
MIR for baseline monitoring for onshore
exploration.

Please see the response to # 2.25.

The term “abandonment” is a term well
understood in the industry. Fracturing operations
will be subject to the Financial Provisioning
Regulations and these regulations have been
referenced throughout. The term “abandonment”
has however been removed from the draft
Fracturing Regulatons as the terms
decommissioning and temporary suspension is
used.
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2.47 Endangered Regulation 5 - It is a critical failure that the The proposed Regulations do not allow for
Wildlife Trust fracking regulations fail to protect water fracturing operations to compete with water that

resources in non-strategic areas, specifically
borehole water that farmers in the area are
solely dependent on. The scarce above and
below ground water resources in arid parts of
South Africa are not protected under these
fracking regulations and are vulnerable to
being contaminated or diverted from
domestic or agricultural use. This is a serious
concern and may lead to infringement of
constitutional rights.

Regulation 5(b) confirms that fracking is
prohibited in inter alia, marine protected
areas, but the application of these regulations
is limited to onshore drilling. Further it must
be clarified in the fracking regulations that in
terms of Listing Notice 3 of the EIA
regulations, fracking within 10km radius of
any protected area requires an
environmental authorisation.

All critical biodiversity areas (CBA1) should
also be included in the areas from which
fracking is prohibited.

The buffer of 2 (two) kilometres around
SWSAs proposed in regulation 5(d) to (g)
requires substantiation, as it currently stands
this seems too low to be preventative of any
pollution spread. The current proposed
buffering of SWSAs is insufficient and must
include detailed mapping of subterranean
water systems to ensure aquifers are

can be used for drinking or agricultural use. A
definition of usable water has been included
which encompasses drinking water and water for
agricultural use.

Please refer to the response to #2.36.

The EIA Regulations and the Listing Notices
apply to any fracturing activity, as the
requirement to obtain an MPRDA permission,
right or permit for fracturing is a listed activity.
Therefore LN3 will apply. It should however be
noted that the 10 and 5 km buffers referred to in
the definition of “buffer areas” are only
applicable to the Listing Notice 3 activities. The
definition is only included in Listing Notice 3.

The boundaries of CBAs are identified in the
national environmental screening tool and
impacts on CBAs will be required to be
considered through the EIA process.

The buffers in the prohibitions and restrictions
have been amended to 5km to align with the
latest version of the DWS Regulations on
unconventional gas exploration and production.
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adequately avoided and buffered as per the
mitigation hierarchy.

The fracturing activity will also be subject to the
EIA process in which the assessments will
confirm or refine the buffer for restricted areas.

2.48

The Onshore
Petroleum
Association of
South Africa

Proposed Regulation 4(a) contradicts the
content of Appendix 1, (Well Construction
Standards), and in particular, clause 4(5).
Proposed Regulation 4(a) provides that the
use of potable water for any purposes in the
hydraulic fracturing operation other than for
drinking or domestic use and the preparation
of the slurry for cement mixtures on which
tests will be conducted, is prohibited, while, in
Appendix 1, clause 4(5), provides that water
used for preparing the slurry for the cement
mixtures on which tests will be conducted as
contemplated in clause 4(4) must be distilled
water or potable tap water. If potable water is
not allowed, the logical question is where
water must be sourced from to prepare for
cement mixing or for hydraulic fracturing
additive mixing.

(b) In addition, no definition is provided for
‘potable water”, and in particular, whether
there are any unique water quality
requirements for water to be “potable water”
for the purposes of the Proposed
Regulations.

It is proposed that Proposed
Regulation 4(a) and clause 4(5) of
Appendix 1 should be aligned, and
a definition of “potable water”
should be included in the Proposed
Regulation 1.

There is a concern that if potable
water cannot be used for cement
mixing or hydraulic fracturing, this
means that water which is not
potable water (including
wastewater) has to be used, with
risks such as poor quality water
being introduced to a well bore that
may pose a greater threat to
original water sources encountered
in the well bore, resulting in
unintended mixing or
contamination.

(e) Most on-shore developments
take place in areas that are not
close to sources of industrial or
grey water sources that can be
easily utilised. The prohibition has
the potential consequence that on-
shore oil and gas developments
can practically, not be
implemented.

The term “potable water” has been amended to
the abstraction of water except from deep saline
aquifers,

Treatment options will need to be implemented
which will allow water to be reused within the
operations. The quality of water required will be
determined by each operation.

The SEA on hydraulic fracturing in the Karoo
commissioned by the DFFE identified that saline
aquifers may be present in the Karoo which
could be treated to the required quality and used
within the hydraulic fracturing operations. One of
the key concerns of fracturing technology is the
competition of the technology with water
resources for drinking and agriculture, in areas
where water is scarce it is important to protect
the current human activity. It is necessary for the
industry to understand the constraints to allow
the commercial feasibility studies to be realistic
and protective of the environment.

2.49

The Onshore
Petroleum

Proposed Regulation 4(b) refers specifically
to “re-use” and “recycling”. This appears to
limit the options available.

It is proposed that further options
should be included, such as

The treatment and reuse of water within the
fracturing process is a key principle of these
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Association of treatment  through a  water | Regulations to, as far as possible promote
South Africa treatment plant. sustainability within the industry.

2.50 The Onshore Proposed Regulation 4(c) prohibits the | Itis proposed that, while Proposed | All other treatment options not restricted are
Petroleum discharge or disposal of hydraulic fracturing | Regulation 4 sets out prohibited | available for use. The proposed Regulations are
Association of fluids, process water or any other component | activities, Proposed Regulation | not intended to be prescriptive but to allow the
South Africa process water into a surface water course, a | 4(c) should give an indication of | industry to find industry specific solutions and be

government water treatment works, or to | whatis permitted. innovative.

underground. During well development

hydraulic fracturing fluids can be re-used, up After the water has no further use, it will need to
to a point, when the last wells are be treated to allow for release, the proposed
implemented. After the last wells are Regulation has been amended to indicate that
implemented, it is not possible to re-use water can be released after treatment if it meets
hydraulic fracturing fluids in any further wells, certain discharge standards in Appendix 4 of the
and Proposed Regulation 4(c) does not NEMA Fracturing Regulations.

specify where the hydraulic fracturing fluids

can be disposed to.

2.51 The Onshore 4(d): This is an impractical prohibition, given | T4 proposes that South Africa | Hazardous waste landfill sites are not designed
Petroleum that deep geological storage is used | follow the international standards | to be lagoons. Water must be treated to
Association of successfully around the world. This | set abroad. discharge standards and released or reused.
South Africa prohibition limits the holders of rights to either

treat water or treat and dispose of it at a
hazardous facility of which there are only a
few in the country, which comes at significant
cost.

2.52 The Onshore 4(e): this prohibition to be impractical, given | It is proposed that pollution control | Control dams are a major cause of water
Petroleum that mines are allowed lined pollution control | dams  should be permitted, | pollution through leakage. This prohibition was
Association of dams. Proposed Regulation 4(e) prohibits the | because the purpose of a pollution | contained in the DMRE Hydraulic Fracturing
South Africa storage of processed water for re-use or | control dam, is specifically to | Regulations as storage in tanks was also

disposal in pits or pollution control dams. The | prevent pollution. Even if water is | required. Storage in tanks allows more control of
purpose of storing water in a pollution control | treated in a water treatment plant, | this water which could contain toxic substances.
dam is to control or prevent pollution. water must be held in holding

ponds, before the water enters the

water treatment plant.

2.53 The Onshore 4(f): This impractical prohibition will require | Thungela proposes that, where | This prohibition was contained in the DMRE
Petroleum above ground sumps at considerable cost, | storage of drill cuttings, in tanks / | hydraulic fracturing regulations, regulation

for little no additional environmental benefit

leak proof skips is not practical,

124(7) reads “drill cuttings and waste mud must
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Association of when one considers the actual risk to the | appropriate  pollution  control | be temporarily stored in above ground tanks ..
South Africa environment from these activities. measures which may include | Also see the response to #2.52 above.
collection of cuttings, should be
Proposed Regulation 4(f) prohibits the | determined as part of the
storage of drill cuttings, sludge and waste | environmental authorisation
other than in above ground tanks or leak | process.
proof skips. This is impractical for various
reasons, and it is simply not practical to
prevent drill cuttings from touching the
ground around a well bore. When the
operators use compressed air to flush the
well, the water is sprayed into the air before it
lands around the site. The water contains the
drill cuttings, and it is not practical to collect In terms of the requirement to store drill cuttings
the cuttings in tanks or leak proof skips. This in tanks for fracturing, it should be noted that
method is not currently best practice, and the mineral exploration would not induce hazardous
requirements are not applicable to mineral fracking fluids which could potentially
exploration drilling. It appears that the significantly pollute the environment and there is
Proposed Regulations single out exploration a specific concern regarding the pollution of soils
and production where hydraulic fracturing is and water in the Karoo which is a water scare
used, when compared to other sectors. area.
2.54 The Onshore 4(g): This timeline appears to be an arbitrary | It is suggests that exploration wells | The care and maintenance exceeding 18
Petroleum one, without any substantive basis. be allowed to be held in suspension | months has been removed.
Association of for the duration of the right.
South Africa
2.55 South African Chapter 2 — Section 4 (a): What is meant by The term “potable water” has been replaced with

National Parks

potable water? Does this only include treated
drinking water, or does it also include potable
groundwater? Ideally, potable groundwater
should also not be used in the hydraulic
fracturing operation because (1) it is good
quality water which should be reserved for
drinking and (2) groundwater may be a very
scarce commodity in the area in which the
fracking may occur. The availability of
sufficient groundwater (and the quality

the abstraction of water except from deep saline
aquifers.
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thereof) needs to be confirmed using
appropriate geohydrological tests, especially
in arid areas such as the Karoo.

2.56

South African
National Parks

Chapter 2 — Section 4 (g): Why is there no
need to care and maintain exploration wells
after 18 months?  Will they be
decommissioned and rehabilitated, or will
they be used for production?

Care and maintenance has been removed from
the Regulations and the timeframe in which the
wells must be decommissioned has been
included.

2.57

South African
National Parks

Chapter 2 -The 2 kilometre buffer stipulated
(d-g) is in direct contradiction to the 5
kilometre buffer stipulated in the draft gazette
‘Regulations for the use of water for
exploration and production of onshore
naturally occurring hydrocarbons that require
stimulation, including hydraulic Fracturing
and underground gasification, to extract, and
any activity incidental thereto that may impact
detrimentally on the water resource”.

The buffers have been aligned to the latest
version of the DWS Regulations on
unconventional gas exploration and production.

2.58

South African
National Parks

Chapter 2- Section 5 (b): Limits to this activity
in the vicinity of protected areas should be
included. SANParks is of the opinion that all
such activity to be excluded from the buffer
zone of a Protected Area, and where such a
buffer zone is less than the size of the
Strategic Water Source Area (SWSA), the
activity should not be allowed within the
specified buffer for the SWSA. This is of
paramount importance to maintain the
ecological  integrity and  associated
ecosystem services provided by protected
areas.

A buffer of 5km has been added to the
prohibition for strategic water source areas.
Please see # 2.24 regarding fracturing in the
buffer zones of protected areas.

There is a 5km buffer around a SWSA.

2.59

South African
National Parks

Chapter 2 — Section 5 (f). SANParks is of the
opinion that the 5km buffer around a ground
water and/or surface water Strategic Water
Source Area (SWSA) is not sufficient, as this
5km buffer seems too prescriptive to apply

Please refer to the response to #2.17. The EA
and WUL process would be able to identify and
motivate if there are additional areas in which
fracturing could not be undertaken.
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generically to each SWSA given that each
will have its own set of geo-hydrological
characteristics. A broader buffer area would
be recommended to account for these
variations rather than the 5km buffer currently
designated.

2.60

South African
National Parks

The amendment of distances by the relevant
authority, must be subject to a public
participation process before approval.

A fracturing activity will be subjected to an EA
process and a WUL. Any refinement of the buffer
for restricted areas will be considered through
these processes which include extensive public
participation.

2.61

Indalo

Regulation 5(b) states that hydraulic
fracturing is prohibited in protected areas.

In line with the SEA we propose
that hydraulic fracturing is also
prohibited within a 5km buffer
around protected areas. This
distance is not arbitrarily arrived at
by Indalo, rather it is the high visual
sensitivity zone distance around
national parks and nature reserves
as stipulated by the SEA under
Chapter 14: Visual, Aesthetic and
Scenic Resources

The EIA will consider the visual and sensitivity
zones around protected areas as these areas
have been identified on the screening tool and
park management plans must be considered in
terms of 24(3) of NEMA.

2.62

Indalo

The Department's published Strategic
Environmental Assessment (SEA) for Wind
and Solar Photovoltaic Energy in South
Africa of 2015 advises against developing of
Wind Energy Facilities close to protected
areas, sensitive landscapes, and tourist
focus areas:

“Very high sensitivity areas are potentially
unsuited for large-scale development
owing to their aesthetic or scenic values.
These landscapes contain visually sensitive
or scenically valuable resources which
include skyline ridges and other prominent

We therefore  propose that
regulation 5(b) (areas in which
hydraulic fracturing is prohibited) is
updated to include areas where the
wilderness character and scenic
resources form the basis for wildlife
and nature (eco) tourism.

A fracturing activity will be subjected to an EIA
process where impacts on landscape and
tourism will need to be assessed.
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topographic features. These landscapes may
also be very sensitive due to their close
proximity to protected areas (national parks,
nature reserves, botanical or biosphere
reserves, and private reserves), game farms,
cultural  landscapes,  heritage  sites,
Settlements, scenic routes, and tourism
facilities, and/or other sensitive receptors”.3
(Own emphasis.).

We believe that similar to Wind Energy
Facilities, hydraulic fracturing is not suitable
in areas where the wilderness character
forms the basis for wildlife and nature tourism
(and more so if this is the basis for Protected
Area establishment and upkeep by
biodiversity stewardship).

2.63

Indalo

The SANBI Ecosystem Guidelines for the
Albany Thicket Biome highlights the dangers
of ecosystem fragmentation:

Fragmentation of natural areas and creating
isolated ‘islands of biodiversity’ must be
prevented as fragmentation disrupts the
ecological processes needed to maintain
functional ecosystems and intact biodiversity.
It is important that connectivity between
biodiversity in Protected Areas (PA) and
biodiversity priority areas, also known as
Critical Biodiversity Areas (CBAs), outside of
the PA network, are maintained. CBA maps
and biodiversity plans are extremely useful in
providing a basis for connecting areas across
the landscape and maintaining ecological
processes that operate at a broad scale.

The SEA, under Chapter 7, concurs that
ecosystem fragmentation is a major concern:

We therefore propose that critical
biodiversity areas are included in
regulation 5(b) as areas in which
hydraulic fracturing is prohibited.

Please refer to the response provided to #2.42.
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A major concern is that the extensive linear
infrastructure associated with SGD will result
in fragmentation of the landscape. Loss of
connectivity, edge effects and disruption of
ecological processes associated with a
network of linear structures (such as roads,
powerlines and pipelines) are likely to
undermine the biodiversity integrity of the
study area.

2.64

Pivotal Farming
(PTY)LTD

Prohibited Activities:

What is considered “potable water”. The
definition of potable is water that is safe to
drink. South Africa has a few standards which
are used to define drinking water suitability of
which the SANS 241 Drinking Water
Standards is the most widely used.

Groundwater in the Karroo region generally
exceeds many parameter thresholds of the
SANS 241 Drinking Water standards and can
thus be called non-potable water. For this
reason, groundwater would not be suitable
for any part of the hydraulic fracturing
process. Water will need to be brought in
from elsewhere.

The term “potable water” has been replaced with
usable water to ensure that water that would be
suitable for drinking or agriculture would be
including in the prohibition.

The intention is that there would be no
competition for water which could be acceptable
for use in the area and to encourage the
treatment of unsuitable water in the area or to
import water into the area.

2.65

CSIR

Section 5 (e):

A buffer of 5 000 m between a stimulation
well and municipal water wellfields was
proposed in the SEA. This setback distance
was deemed sufficient based on known
hydraulic properties of shallow Karoo
aquifers which are considered of high
sensitivity. There is high confidence in
current mapped water wellfields in the SEA,
however, more newly drilled town water

The buffer has been increased to 5km in line with
the DWS Hydraulic Fracturing Regulations.
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supply wells will have to be identified during
the EIA phase of assessment.

2.66

CSIR

Section 5 (g):

All springs represent zones where there is
probable  vertical/horizontal ~ connectivity
between surface and groundwater resources,
hence a 1 000 m buffer upslope and 500 m
downslope for cold springs was proposed in
the SEA. Thermal springs specifically are
associated closely with deeper geological
structures, usually with faults and folds as
well as dykes. High water temperatures as
well as thermogenic methane associated with
some thermal springs indicate definite deep
connections. Thermal springs are also likely
to have source recharge areas many
kilometres from the spring discharge area
and these must be delineated during the EIA
prior to setting site-specific setback
distances. Cold and thermal springs with
associated  seismic  activty may be
associated with active geological structures
where drilling and well stimulation may trigger
earthquakes and would need a larger
setback. Thermal springs within seismically
active areas would need a setback in the
region of 5 000 m. Regions of seismic activity
would however first need to be clearly
delineated before identifying such springs.
There is high confidence in the mapped
spring localities featured in the SEA.

The buffer of 5km has been included for springs.

The assessments undertaken through the EIA
process and the WUL process will ensure that
any recharge areas are identified and buffer are
included.

The EA and WUL process will ensure that all site
specific issues are considered.

2.67

CSIR

Section 5 (general):

A 10 km buffer from towns and highly
populated areas within the Central Karoo
would significantly reduce risks posed to
ambient air quality (Winkler et al., 2016),

The buffer around town and highly populated
areas has been included but only a 5km.
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building collapse due to induced seismicity
(effects on humans and heritage features)
(Durrheim et al., 2016; Orton et al., 2016),
human health (Genthe et al., 2016), noise
impacts (Wade et al., 2016) and towns
dependent on groundwater and surface
water (Hobbs et al., 2016). There is no
precedent for this kind of buffer, so may not
be legislatively possible, but worth thinking
about.
CHAPTER 3
3. Southern African | 3.6.a: The obligation to  consider The input is noted. The Regulations however
3.1 Faith environmental impacts is not new and not bring in specific requirements for exploration,
Communities’ exclusive to  hydraulic  fracturing fracturing and production in the form of minimum
Environment undertakings. They just make the document information  requirements and  monitoring
Institute look good. requirements. The phased process of applying
for environmental authorisations is also clarified
in the Regulations.
3.2 Southern African | 3.6.b: The need for base line studies: the The input is noted.
Faith same applies.
Communities’
Environment
Institute
3.3 The Fish Hoek | Section 7 (9) monitoring results must be An independent environmental control officer
Ratepayers  and | conducted by an independent agency. must be employed and one of the activities is to
Residents ensure that the daily monitoring is undertaken.
Association The MIR for Baseline Monitoring for Onshore
Exploration Operations, requires that the results
must be submitted to the DWS as well as the
designated agency. The monitoring results must
at least include a detailed description of the
sampling and testing conducted, including
duplicate samples, the chain of custody of the
samples and the quality control of the testing.
3.4 Project 90 by 2030 | Environmental obligations (6): There is no Any fracturing activity requires an environmental

mention that the applicants or holders of

authorisation prior to commencement. The
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exploration or production rights must present
proof that they have consulted the effected
community. It should also be clear what
‘community” will be affected. Hydraulic
fracturing will have implications for all South
Africans.

public participation
undertaken  through
application.

process is therefore
the EA and WUL

3.5

Project 90 by 2030

Submission of applications (7): Same as
above.

Please see the response to #3.4.

3.6

Justine Rudman-
Koekemoer

Chapter 3, section 6: states that every
applicant for or holder of an exploration or
production right has an obligation to identify,
assess, avoid, mitigate, manage and monitor
all possible environmental impacts... this
regulation is flawed right from the start as
hydraulic fracturing causes impacts of such
nature that is not always possible to identify,
assess, avoid, mitigate, manage or monitor.
Impacts might occur in locations and times
that seem completely unrelated to the
activity.

| unfortunately know that the Environmental
Authorisation process is just a paper exercise
in most cases and does not have enough bite
to effectively address any potential impacts.

| suggest that due to the risk of
complex impacts occurring as a
result of fracking, the precautionary
principle should be followed where
the impacted area should be kept
to the absolute  minimum.

The input is noted. The precautionary principle
must be considered through the EA process.

The comment is noted but not supported.

3.7

Justine Rudman-
Koekemoer

Section 7 of Chapter 3 point 7 (2): states that
on commencement of the exploration
contemplated in sub regulation (1), the holder
must commence with the implementation of
the base line monitoring plan and continue
the required monitoring for a period of no less
than 24 months.
This regulation is flawed because baseline
conditions refer to conditions before any
impact is incurred. To effectively monitor
baseline, the monitoring must commence

The regulation should be changed
to incorporate 12 months of pre-
exploration monitoring together
with 24 months of monitoring post-
commencement.

The monitoring reports should not
only be available to the decision-
making authorities, but also to any
interested and affected parties.
This should be applied to Section

The baseline monitoring is undertaken during
the exploration operation which do not include
fracturing.

The baseline monitoring plan is to be included in
the EA process and will be approved by the
competent authority after consultation with
I&APs through a public participation process.
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before the exploration commences for at
least 12 months.

7(2) as well as 7(6) and 7(9).

3.8

April Gehle

3.6.e: This point refers to adhering to
international best practices and standards.
These international best standards and
practices are most often funded, developed
and defined by the oil and gas industry. This
does not create confidence in these
standards not being biased toward the oil and
gas industry.

Provide funding in case of accident?

The comment is noted. Developers will be held
accountable for impacts of developments they
are responsible for, also impacts caused by
accidents. The activities associated with
fracturing will be subject to the requirements of
the Financial Provisioning Regulations that will
deal with setting aside funding for rehabilitation.

3.9

April Gehle

3.7.2: Base line monitoring, no less than 24
months duration. This is vague, and minimum
base line monitoring should set at a specific
minimum period for each element (e.g., air,
water, noise, seismicity) to be monitored. The
weather pattern of an area for example,
cannot be properly assessed within a 24-
month period.

Not less that 24 months will ensure baseline
monitoring for two years. Monitoring will continue
throughout the life of the operation and post
closure. Weather patterns are generally
monitored through SAWS based on information
collected over decades. Any developer or
specialist can rely on this data.

3.10

University of The
Free State

A comprehensive waste management
plan for solid waste and wastewater
should be required

In terms of wastewater management, these
regulations do not allow the discharge or
disposal of hydraulic fracturing fluids or
process water or any other component into a
surface watercourse; a government water
treatment works; or underground, including
the use of re-injection disposal wells;
(regulation 4c), and not the storage of
process water for reuse or disposal in pits or
pollution control dams (regulation 4e).

The MIR for Exploration and Production of
Onshore  Petroleum  Using  Fracturing
Technology requires the submission of a
detailed waste management plan. Regulation
8(9)(c)(v) of the draft Fracturing Regulations also
requires a solid waste management plan to be
submitted with the EA documents.
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The regulations require a waste management

plan but should require a comprehensive

one that considers both wastewater and

solid waste. This plan should include the

following plans:

e A plan for the safe management of
flowback and produced water

o Afluids transportation plan

o Afluid storage plan

A plan for the safe management of flowback

and produced water should include

monitoring and reporting to the regulator on:

e The actual volume of fluids to be
recovered during flowback.

o the water quality balance of additives not
recovered

e the actual rates, pressures, and
temperatures of fluids recovered and
produced

o the flowback and produced fluids
compositional analysis

¢ any identified contamination issues; and

¢ any radioactive contaminated fluids.

A fluid transportation management plan
should describe procedures for preventing
and addressing spills and should report to the
regulator on fluids transport on a quarterly
basis.

A fluid storage plan should specify where
hydraulic fracturing additives, chemicals, oils,
fuels are to be stored and that storage
provides sufficient containment capacity.

Regulation 8(9)(c)(iii) and 8(9)(c)(v) requires
both an integrated water and waste water
management plan to deal with water
management and a solid waste management
plan to manage solid waste. The plans are to be
consulted on prior to any monitoring is
undertaken.

Fluids are required to be stored in tanks and
transported in tanks.

There is a requirement to reuse water therefore
there is no need to be too prescriptive and to be
too involved with the pressures and
temperatures or composition of fluids.

The radioactivity of the waste will need to be
monitored and managed.
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The storage of hazardous waste will be
considered in the site specific EMPr.

3.11

Treasure Karoo
Action Group

Regulation 6 (Environmental obligation of
an applicant for or holder of an
exploration or production right)

This should be rephrased so that
potential changes to the environment
(including air quality) are determined
prior to any drilling, specifically, as well
as well stimulation (not only hydraulic
fracturing).

Any methane gas encountered in
groundwater  baseline  monitoring
samples  must be  chemically
fingerprinted to verify whether the gas is
thermogenic or biogenic. These are often
important  biomarkers in  suspected
contamination cases. Furthermore, such
a detailed site-specific groundwater
monitoring  programme  cannot be
developed without a proper and detailed
geohydrological study.

6(d): This should also include the drilling
process itself, as it poses a risk to
groundwater.

6(h): There are a number of factors that
appear to have been omitted, including
considerations of, and permits, rights and
authorisation of matters pertaining to air
quality, transport and traffic caused by
the large volumes of trucks, pipelines,
compressor stations, venting, flaring,
separators and waste management. No
prescribed protocol for water sourcing,

The requirement for baseline monitoring is
included in regulation 8(2)(b) and the MIR for
Baseline Monitoring for Onshore Exploration
Operations, sets out the minimum requirements
for air quality.

The detail in terms of what must be monitored is
included in the MIR for Baseline Monitoring for
Onshore Exploration Operations. It is therefore
not necessary to duplicate the detail in the
environmental obligations.

The MIR for the Exploration and Production of

Onshore  Petroleum  using  Fracturing
Technology  includes  the  monitoring
requirements  throughout the  fracturing
operations.

Please consider the MIR for Baseline Monitoring
for Onshore Exploration where these aspects
are included. An environmental authorisation




No.

STAKEHOLDER

COMMENT

RECOMMENDATION

RESPONSE

flowback treatment and disposal was
detected in the regulations.

and water use licence process is still required
and assessments will be undertaken as part of
this process.

3.12

Treasure Karoo
Action Group

Regulation 7 (Submission of applications
and implementation of monitoring plans)

7(5): This is one example where the
focus is on hydraulic fracturing
specifically, where it should also include
the well drilling process itself. The
implementation of the operational
environmental monitoring plan, waste
management plan and etc. should take
place on commencement of the drilling of
the well, prior to (and continuing during)
hydraulic fracturing.

7(6): This may also need to take place
during the drilling process, or otherwise
prior to hydraulic fracturing.

7(7)(d): ~ What  constitutes  an
‘emergency”’?

The EIA process associated with fracturing has
been separated into three activities, the first
being activity 21C of LN1 dealing with
exploration. The second activity is activity 20A of
LN2 which deals with onshore exploration which
requires the use of fracturing technology and the
third one is activity 20 of LN2 with deals with
production. So three EAs are required. The LN1
activity does not involve fracturing so this is the
phase in which the baseline monitoring is
intended to be implemented, i.e. there is no
fracturing taking place just seismic activities and
the possible drilling of stratigraphic wells. The 2nd
and 31 phase and the LN2 activities are the
fracturing activities and production including
fracturing.

There are two minimum information
requirements which deal with both phases. The
first provides the guidance for baseline
monitoring which must be implemented during
the seismic survey phase (exploration not
utilising fracturing technology). The 2nd MIR
deals with exploration or production using
fracturing technology and the ongoing
monitoring which must be undertaken and
compared to the baseline.

An emergency as per the dictionary definition is
a serious, unexpected and often dangerous
situation requiring immediate action.
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3.13

BirdLife South
Africa

Regulation 6: Environmental obligation of
an applicant for or holder of an
exploration or production right

It is of concern that the list of authorisations,
rights and permits in this section fails to
mention the requirements of the National
Environmental Management: Air Quality Act.
As indicated under our General Comments,
release of methane (a greenhouse gas), is
one of the most concerning consequences of
fracking. The National Greenhouse House
Gas Emission Reporting Regulations (GN

275 of 2017 in GG 40762) include oil and
natural gas and are relevant to emissions
from normal operating conditions and upset
conditions including start-up and shut-down
and emergency situations. It must be
considered that venting and flaring of gas
poses an on-site occupational risk, and off-
site risk to communities in the vicinity of a
well. Glazewski and Esterhuyse cite several
studies confirming the impact of VOCs and
greenhouse gas emissions from hydraulic
fracturing. Whilst the need to monitor and
assess air quality is included in the Minimum
Requirements, this aspect should also be
covered in the Regulations. Notably, once
finalised, the principles and requirements of
the Climate Change legislation may also be
applicable, particularly section 23 referring to
greenhouse gas activities and emissions.

There is no activity listed in the list of activities
which result in an atmospheric emission licence.
There will be background monitoring of GHG
emission required but currently no atmospheric
emissions licence will be required.

There is no need to duplicate the requirements
of the MIR and the Regulations as the MIR are
enforced through the Regulations.

3.14

WWF South Africa

Environmental obligation of an applicant
for or holder of an exploration or
production right
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Whilst this largely reiterates the basic
provisions of the NEMA, WWF strongly
supports these obligations, including the
need for a comprehensive baseline
assessment that includes water, biodiversity,
cultural heritage, traffic, socioeconomic
impacts and pollution impacts (air quality,
noise and light). Explicitly with reference to
water, minimum information requirements for
both surface and groundwater assessments
should be amended to include “full sampling
of: basic chemistry, gasoline range organics,
total petroleum hydrocarbons, polycyclic
aromatic hydrocarbons, chlorinated
compounds and phthalates, as well as polar
compounds must be tested in surrounding
boreholes AHEAD of drilling and at regular
intervals thereafter, and that results need to
be publicly available and completed by an
independent laboratory”. This must be
undertaken both within the baseline study
before any disturbance, and as a monitoring
protocol including through offset sample
boreholes throughout operations and post
decommissioning.

This baseline assessment is critical for
comparative analysis of the long-term
impacts of hydraulic fracturing.

The comment is noted.

The parameters for monitoring are included in
the MIR for baseline studies.

The full spectrum of organics are required to be
monitored including but not limited to: VOCs,
SVOCs and PAHs.

The baseline monitoring will be undertaken
ahead of the fracturing process as discussed in
#3.12 above.

Supported and the environmental authorisation
process has been set up to ensure that
operational monitoring can be assessed against
the baseline.

3.15

WWF South Africa

Submission  of application and
implementation of monitoring plans

WWEF strongly supports the requirements for
a 24-month baseline monitoring period as a
strong basis for establishing impacts and
suggests that the additional information

The support is noted.
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specified above will enhance the utility of this
baseline.

3.16

Derek Light
Attorneys &
Conveyancers

Regulation 6 of the draft HF Regulations
currently imposes obligations both on the
applicants for exploration and production
rights and on the holders of such rights.
However, some of the obligations are not
applicable to applicants, others are not
applicable to holders, and some are
applicable to both applicants and holders
(notably to holders of exploration rights who
will in due course become applicants for
production rights). For the clarity’s sake, the
regulation should be split into at least two and
preferably three sub-regulations, each
applicable to the appropriate category (i.e.
applicants for exploration and production
rights, holders of exploration rights who will in
due course become applicants for production
rights and holders of production rights).

The Regulations have been organised as per the
environmental authorisation process. This will
include both applicants and holders as the
Regulations deal with both exploration and
production. Should the Regulations be split in
three sections there would be significant
duplication of requirements. The comment is
noted but not accepted. The Regulations aim to
clarify when the requirements are applicable to
holders and when to applicants.

3.17

Standard Bank

6 (9): The Draft Regulation provides an
obligation on an applicant or holder (of an
exploration or production right) to provide
funding for decommissioning, rehabilitation
and closure of the exploration and production
operations as prescribed in the Financial
Provisioning Regulations.

The comment, in respect of regulation 20, on
the extension of time afforded to a holder to
attend to decommissioning activities will
create a more bankable scenario for lenders,
when considering whether to provide an
applicant or holder a financial guarantee (or
some other form of financial support for its

The timeframe has been expanded to 180 days.
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obligations) in terms of the Financial
Provisioning Regulations.

3.18

Western Cape
Government

Regulation 6(a): This regulation refers to
“onshore oil and gas anticipating or requiring
hydraulic fracturing”. The wording seems
inconsistent.

Consistency with the wording of the enabling
Act, i.e., National Environmental
Management Act, 1998 (*‘NEMA”). The
wording in the principles of NEMA, section
2(4), provides that impacts are to be avoided,
and where it cannot be altogether avoided,
are minimised and remedied.

Consider rewording the regulation to remove
repetitive wording as suggested.

Clarity should be provided on whether what
is envisaged is “possible” or “potential”
environmental impacts.

See comment on regulation 3
above, i.e., consistency in
terminology should be ensured.

Consider amending the regulation
to read as follows: “identify, assess,
avoid, and if it cannot be avoided,
minimise and remedy [mitigate,
manage] and monitor all [possible]
potential environmental impacts
that may arise from exercising an
exploration or production right for
onshore oil and gas anticipating or
requiring hydraulic fracturing, [to
ensure that potential impacts are
avoided, where possible, or
mitigated to ensure sustainability]”.

The wording anticipating hydraulic fracturing has
been removed.

The wording has been amended to provide

clarity.

The term possible has been amended to
potential as suggested.

3.19

Western Cape
Government

In terms of regulation 6(b) the applicant is
required to submit a baseline monitoring
programme to the competent authority for
approval. However, this baseline monitoring
plan is relevant to all decision-making
authorities (and why, in terms of regulation
7(3), the applicant should be required to
submit baseline monitoring results to all
relevant decision-making authorities).

How is it envisaged that the competent
authorities wouwith other relevant decision-
making authorities prior to approving the
baseline monitoring plan? This becomes
even more important when considering the

The relationship between the
competent authorities and relevant
decision-making authorities must
be clarified to ensure appropriate
consultaton and  coordination
between organs of state.

The manner in which the MIR process has been
set up will result in one document being
produced which has different chapters. This
comprehensive document is submitted to the all
decision makers at the same time (so only one
document is produced).

Regulation 8(2)(b) identifies that the baseline
monitoring plan must be submitted with the
consolidated assessment report, therefore the
Minister responsible for mineral resources is
mandated to approve the plan. However the plan
is submitted to all departments for input through
the public participation process and each
competent authority would be able to ensure that
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intention of the Minimum Information
Requirements to coordinate the information
requirements of the various decision-making
authorities.

The relationship between the competent
authorities and relevant decision-making
authorities must be clarified. Also, from
regulaton 24 onwards, the designated
authority is also added. Clarity is needed on
these relationships to ensure appropriate
consultation and coordination between
organs of state.

their requirements are met. The plan is also only
to be approved by the Minister of Mineral
Resources in concurrence with the Minister
responsible for water affairs.

The Regulations do clarify where concurrence of
the Minister responsible for water affiars is
required and where the input of the heritage
agency is required. The Regulations do not
change any mandate of a department.

An Interdepartmental monitoring committee was
set up when Cabinet approved the lifting of the
moratorium of exploration with fracturing which
meets on a quarterly basis and focuses
specifically on petroleum issues.

3.20

Western Cape
Government

Regulation 6(f) and (g): Dealing with the long-
term implications of well failure and its
potential to contaminate groundwater used
for human and agricultural purposes (even
after closure certificates have been issued) is
one of the most controversial issues related
to shale gas development and hydraulic
fracturing. Whilst the draft Regulations define
latent impacts, no indication is given, or
requirement is set, for the length of period
after decommissioning for which the
applicant or holder will be responsible for the
monitoring and management of latent
impacts. The mere reference to the Financial
Provisioning Regulations, 2015, will also not
suffice as it is equally vague on this crucial
matter.

If not set in these draft Regulations, in which
legislation is this responsibility for the

The Financial Provisioning Regulations require
the submission of an environmental risk
assessment  report  required for  the
determination of latent liability for prospecting,
mining, exploration and production operations,
sets out the procedures that need to be followed
when determining the risk associated with an
exploration or production operation and setting
the rehabilitation and monitoring requirements,
which in turn identify the costs that must be set
aside for long term management of the impacts
arising from the operation. These requirement
will identify the length of time after
decommissioning for which the holder will be
responsible for monitoring and managing latent
impacts.
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monitoring of latent impacts clarified, even These Financial Provisioning Regulations apply
after a closure permit has been issued? It is to fracturing. The timeframe will therefore be set
imperative that these draft Regulations clarify in relation to the risks identified and modelled.
the applicant’s responsibility in this regard.
3.21 Western Cape Regulation 6(f): There appears to be four | Itis proposed that Regulation 6(f) is | The comment is noted, however regulations 7(f)
Government different, but inclusive obligations listed in the | redrafted to read as follows: is centred around one theme which is
sub regulation. For clarity, it is suggested that | Every applicant for or holder of an | decommissioning, it is therefore considered
the obligations are split into separate sub | exploration or production right has | acceptable to keep the various activities related
regulations. an obligation to- thereto in one sentence.
e decommission all exploration
and production wells
e rehabilitate the area for
exploration and production
e monitor the continued integrity
of the decommissioning and
rehabilitation; and
e report on the findings
throughout auditing
procedures.
3.22 Western Cape Regulation 6(g): Given the increased The Financial Provisioning Regulations provide
Government scientific evidence in international literature for annual review of the respective plans/report

regarding well failure (i.e., so-called legacy
impacts like acid mine drainage), it is strongly
recommended that provision should be made
that a fixed percentage (up to 20%) of the
funds set aside for decommissioning,
rehabilitation, and management of latent
impacts, be retained by the Minister. This will
ensure that the financial implications of
dealing with these legacy impacts will not
become a state and societal burden.

This must be provided for in the draft
Regulations or alternatively, in the Financial
Provisioning Regulations, 2015, published in
terms of NEMA.

for concurrent rehabilitation, final rehabilitation,
decommissiong and closure as well as for latent
impacts to ensure that adequate financial
provisioning is made. Section 24PA of NEMA
provides that financial provision for latent funds
must be transferred to the Minister responsible
for Mineral Resources upon the issuing of a
closure certificate. The Financial Provisioning
Regulations has a similar provision. The exact
amounts to be transferred will depend on the
environmental risk assessment report.

It should also be noted that the proposed
amendments to the Financial Provisioning
Regulations have identified the risk threshold to
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be the point at which a closure certificate can be
issued and the funds remaining in the
rehabilitation funds must be transferred to the
state to ensure ongoing management and
maintenance of the site. Although the proposed
amendments are not yet in operation, this is a
concept which is intended to be implemented.

The proposed amendments to the Financial
Provisioning Regulations do make provision for
the transfer of funds when the risk threshold is
reached.

3.23

Western Cape
Government

Regulation 6(h): This provision obligates the
applicant or holder of an exploration or
production right to do certain things and to be
in possession of certain “rights, permits,
authorisations, approvals, consents and
licences...”. The list in sub regulation 6(h)
does not refer to any provincial land use
management approvals, such as those that
are applicable in section 53 of the Western
Cape Land Use Planning Act, 2014,
(“LUPA").

The Financial Provisioning Regulations,
2015, should also be included in the list.

It is recommended that the reference to
‘municipal zoning consents” in the provision
be amended to read as follows:

(vii) [the relevant municipal zoning consents]
approval in terms of relevant municipal land
use management Bylaws; [and]

(viii) approval in terms of relevant provincial
land use management legislation; and

Consider expanding the list in sub
regulation 6(h) to also provide for
relevant land use planning
approvals that may be required in
terms of provincial land use
planning legislation.

It is recommended that the
reference to “municipal zoning
schemes consents” in the provision
is amended to read as follows:

(vii) [the relevant municipal zoning
consents] approval in terms of
relevant Municipal land use
management Bylaws; [and]

(viii) approval in terms of relevant
provincial land use management
legislation; and”

Approval of the plans required in terms of the
Financial Provisioning Regulations are included
as regulation 7(g).

The wording has been amended to just refer to
relevant  rights, permits, authorisations,
approvals, consents and licences prior to the
exercising of an exploration or production right.
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3.24 Centre for Regulation  6(f): The environmental The wording has been included as suggested.
Environmental obligation should not be limited to the
Rights rehabilitation of the area used but should

include any area affected by the operations.

3.25 Natural Justice Regulation 6 - Fracking is a very harmful The comment is noted.
industry to the environment. It is essential
that the regulations place strict requirements
that after assessment, where harm is
identified, the applicant should take
preventative measures.
The wording in 6 (a) here is insufficient, The term “avoid” refers to the mitigation
where it requires applicant to “avoid” possible hierarchy which set out a sequence of actions in
environmental impacts. Not only is the relation to impacts. The first is to avoid impacts
meaning ambiguous and indeterminate — but as far as possible and where impacts cannot be
studies show that fracking has negative avoided (which is the case in most
impacts that cannot be avoided. Instead, we developments, as there are impacts to the
propose replacing the word “avoid”, with environment), then the steps of mitigation and
‘prevent” — which is definitive, requiring management come in.
positive action to be taken by applicant to
prevent harm.

3.26 Jaco Burger Regulation 6(b) - the baseline monitoring The baseline monitoring is required to be

must be done in parallel with the application
process and must be completed before any
Hydraulic Fracturing commences. Borehole
water samples must be collected at least
twice at each borehole, before
commencement. Boreholes in a 200
kilometre radius must be targeted. A
minimum number of boreholes to be
monitored must also be prescribed.

The Regulations should stipulate that a
minimum of 8 piezometers be installed at
different distances from the well point, two in

undertaken through the exploration without
fracturing phase at which no fracturing has yet
occurred.

The timeframes for monitoring as well as the
locations for monitoring are to be identified in the
chapter on water monitoring identified in the
MIR. This plan must be prepared by an
independent water specialist and consulted
through a public participation process before
being submitted to the decision-making authority
for consideration. It is therefore possible to
request that the monitoring be expanded should
the request be motivated and the motivation be
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each wind direction, in order to facilitate
effective monitoring.

(h) NERSA should be included in this list

found to be sound. If piezometers are required
this will be identified by the specialist.

There is no authorisation required from NERSA.

3.27

The Onshore
Petroleum
Association of
South Africa

6(d) The restriction is drafted too broadly, as
changes need to be restricted to water
quality/quantity and seismic risk.

As the latest scientific literature
indicates that a bigger risk is
seismicity and not water quality, T4
proposes that this regulation be
revised to include more than a
passing reference to seismicity.

The MIR for Baseline Monitoring for Onshore
Exploration includes a section on seismicity and
the requirements to be included in the baseline
seismic baseline monitoring plan.

3.28

The Onshore
Petroleum
Association of
South Africa

6(i) The regulation requires every applicant
or holder of an exploration or production right
to meet the design, construction and testing
standards identified in Regulations 9, 10, 11,
and 12, and Appendix 1.

Meeting the design, construction
and testing standards is not always
relevant or possible to each and
every well field development on
shore. The “one size fits all” is not
appropriate.

Standards must be complied with. It would not
be possible to approve a number of different
performance criteria as the time to consider each
motivation would be enormous. Standards by
their nature intend to standardise and ensure
that all comply with set performance criteria. A
provision is provided to submit a deviation, see
regulation 9(2).

3.29

Endangered
Wildlife Trust

Regulation 6

e “Obligation” should be replaced with
“‘duty.”

e As noted above all possible

environmental impacts should be both
direct and cumulative.

e Regulation 6(b) it is unclear who
determines the parameters of the
baseline or what these base lines should
be? This must be addressed in these
regulations.

e Regulation 6(d) a cross reference to
provisions detailing the monitoring and
reporting obligations must be included.

e Regulation 6(g) funding must also be
provided for on-going care, and this
must be separated from the funding

The dictionary definition of obligation means that
one is morally and or legally bound to do
something. The dictionary definition of duty also
means a moral or legal obligation. Both words
would therefore meet the objective.

The MIR sets out the parameters for baseline
monitoring.

The obligations set out in the specific regulations
are intended to be detailed obligations and
requirements. It is not intended to cross
reference as this is not yet the detail of the
regulations but rather a general provision stating
the obligations broadly.
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ringfenced for the decommissioning The Financial Provisioning Regulations require
phase. the submission of three plans. The first plan
e Regulation 6(h) provides an overview of relates to funds for annual rehabilitation, the
the various rights and licences required. second is  for  final  rehabilitation,
In the absence of established multi- decommissioning and mine closure and the third
agency discussed above, these risk assessment report is for determining the
regulations should detail the responsible funding to manage latent liabilities. The funds for
departments clearly. decommissioning is therefore ringfenced.
We strongly recommend that provision must The mandate of each department is drawn from
be made to for decommission and the respective Acts so it is not necessary to
rehabilitation plans to be included in the duplicate the mandates in the Regulations.
ROD.
The decommissioning and rehabilitation plans
must be submitted on submission of the
environmental impact assessment documents
(consolidated assessment report), as required in
the Financial Provisioning Regulations.
3.30 Agri SA Regulation 6 - records that a base line | Clarify who the competent authority | The baseline monitoring plan does include

information plan has to be approved by
competent authority. It is unclear whether
baseline information will include base line
information with respect to water resources
(which we believe is vital. It is also not clear
whether such baseline information should be
approved by PASA or DWS. Again, we are
concerned about PASA's role with respect to
environmental governance generally.

will be with respect to approving
baseline information.

information with respect to water resources,
please review the MIR. Regulation 8(2)(b) of the
draft Fracturing Regulations indicates that the
baseline monitoring plan must be submitted with
the consolidated assessment report, therefore
the Minister responsible for mineral resources is
required to consider and approve the plan as
part of the EA application process. However a
new provision has been included which requires
that the competent authority get the concurrence
of the Minister responsible for water affairs
before approving the plan. The plan is subjected
to the MIR requirements and stakeholder input,
and would therefore meet at least minimum
requirements which are agreed to through a
public participation process prior to being
implemented on a specific site.




No. STAKEHOLDER COMMENT RECOMMENDATION RESPONSE
3.31 Centre for Regulation 7(4):  What is meant by The reference to an acknowledgment of the
Environmental “‘acknowledgment of an application...”? application has been removed and replaced with
Rights the submission of an application.

Regulation 7(5):  Should this not refer to

commencement of the “exploration or The wording has been amended to provide

production operation” rather than the clarity. Exploration and production operations

‘hydraulic fracturing operation”? are identified separately, with exploration being

identified in regulation 8(5) and production 8(15).
Regulation 7(6) and 7(9): Monitoring reports

must be uploaded also to the co.’s website The requirement to upload documents identified

and made available to the public on request in regulation 8 is identified in regulation 20 which

deals with disclosure of information, it is not

Regulation 7(7)(d): Who is the authority intended to duplicate the requirement.

responsible for approving the emergency and The emergency and spill emergency plan is

spill emergency plan? submitted as part of the consolidated

assessment report to the competent authority

(designated agency on behalf of the competent

authority), therefore the Minister responsible for

mineral resources will be authorising the plans.

3.32 Jaco Burger 7 (1)(b) Consultation on intention to prescribe Both the Fracturing Regulations and the MIR are
minimum requirements for submission of currently still in their draft form, it is intended that
applications for authorization dated 8 July they will be completed at the same time and can
2022 is still open for review. How can this then rely on each other as intended. The
currently be considered? documents are published together for a further

round of public comment.

3.33 Jaco Burger 7(2) “the required monitoring for a period of The monitoring referred to in regulation 8(2)(b)
no less than 24 months” must be replaced refers to the start of the baseline monitoring
with “for the duration of the hydraulic which must be carried out for at least 24 months,
fracturing operations and must continue for a prior to fracturing. Integrated operational
period of 24 months after decommissioning”. monitoring will be undertaken during the

fracturing.

3.34 Jaco Burger 7(4) Consultation on intention to prescribe Please refer to #3.32.

minimum requirements for submission of
applications for authorization dated 8 July
2022 is still open for review. How can this
currently be considered?
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3.35 Jaco Burger (7) (b) (c) & (9) Consultation on intention to Please refer to #3.32.

prescribe  minimum  requirements  for
submission of applications for authorization
dated 8 July 2022 is still open for review. How
can this currently be considered?

3.36 Endangered Regulation 7 The EIA Regulations apply to fracturing

Wildlife Trust e Regulation 7(5) “commencement of operations, therefore commencement will occur
hydraulic fracturing operation” needs to as identified and defined in the these
be defined as it is referred to in several regulations. A phased approach is followed and
places in the document. the different phases should be read with the
e Regulation 7(7) “and make publicly specific identified activities referred to in Listing
available” must be added so the Notice 1 and 2.
provision reads “...the applicant must,
submit to the relevant authorities
simultaneously and make publicly Regulation 8 deals with the submission of the
available...” various environmental authorisation
applications. The documents that support the
applications are all subject to public
participation, therefore the information would
have been seen by the public and the
documentation is publicly available. There is no
need to duplicate these requirements in these
Regulations.

3.37 The Onshore 7(1): This section is drafted too broadly and | T4 proposes that this section be | The regulation has been amended to cross
Petroleum may be interpreted as applying to all rights. | revised to clarify that it is only for | reference the listed activity which provides the
Association of those rights in which fracturing is | scope of the operations covered by the
South Africa included in the EWP. Regulations.

3.38 The Onshore 7(2): T4 is concerned that the required | T4 proposes that this monitoring | In order for baseline monitoring information to be
Petroleum monitoring needs to be conducted for two | period be reduced. obtained, the information must be collected over
Association of years before any hydraulic fracturing a representative period of time. It would take a
South Africa activities can be undertaken. year in preparing documents for the second

activity which is related to fracturing and for
which a second EA must be obtained. Monitoring
can continue while the 2 EA application is
being prepared and submitted. The timeframe is
therefore considered to be realistic and
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supportive of adequate baseline monitoring
information being obtained.

3.39 The Onshore 7(3): Proposed Regulation 7(3) refers to a | Thungela therefore proposes that | The 24 months runs in parallel to exploration

Petroleum twenty-four-month  period. This is an | the monitoring period in Proposed | activities not requiring fracturing.

Association of extremely long time period, and Thungela is | Regulation 7(3) should be reduced

South Africa of the view that a twelve-month period would | to twelve months.
be sufficient to achieve the intended
purposes of the monitoring. A twenty-four-
month period would lead to extensive delays
to the implementation of exploration and
production projects. Extended timelines are The production of gas from fracturing would not
particularly concerning in view of the extreme be a short term activity, therefore this technology
energy constraints in South Africa at present. will not impact on alleviating the short or medium
The exploration and production projects and term energy constraints.
operations have the potential to contribute
significantly to South Africa’s employment
targets and provide much needed energy
supply. Even PASA stipulates a twelve- PASA is part of the interdepartmental drafting
month baseline monitoring period, and not committee and has provided input in the
twenty-four months. formulation of these Regulations.

3.40 Agri SA Clause 7(2) - On commencement of | Clarify who the competent authority | The baseline monitoring plan must be submitted
exploration, the application must commence | will be with respect to approving | with the consolidated assessment report as
with the baseline monitoring plan. baseline information. indicated in regulation 8(2)(b), however there is

no requirement to approve the outcome of the
baseline studies. This information is used for
provide information for the 27 phase of
exploration which will include fracturing
technology.

3.41 Western Cape Regulation 7: Consider providing a list of The requirements for the submission of

Government documents that must, among other things, be documents to support an exploration right is
submitted as part of an application for an provided in the regulations prepared under the

exploration right. MPRDA specifically regulation 28.
3.42 Western Cape Regulations 7 (1)(a): Sub regulation 6(h) | The provision must be amended to | It is the duty of the applicant to ensure that they

Government

provides that the applicant or holder must be
in possession of heritage permits etc. prior to
exercising an exploration or production right,

require the applicant to also
provide copies of the decisions to
the relevant authorities.

comply with the legal requirements associated
with their activity. The applicant needs to have
the various authorisations in place before
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and regulation 7 requires that applications for
heritage permits, environmental
authorisations or water use licenses are
submitted with an application for exploration
right or production right. However, there does
not seem to be an obligation to provide the
relevant decision-making authority with
confirmation that the requisite authorisations
are obtained or with copies thereof.

commencement, so not necessarily with the
submission of any specific application.

3.43

Western Cape
Government

Regulation 7(3): What if one of the decision-
making authorities takes issue with results of
a baseline monitoring report and another
does not (e.g., requesting additional
information or extended monitoring data)?

This also highlights the importance of all the
relevant authorities agreeing to the Minimum
Information Requirements for the Submission
of Applications for an Authorisation, Right,
Permit or Licence for onshore Exploration of
Oil and Gas Intending to Utilise Hydraulic
Fracturing.

The draft Regulations are not clear on what
the relevant authorities must do with the
baseline monitoring reports. It is assumed
that the relevant decision-making authorities
must consider the baseline monitoring
reports (submitted at intervals and the final
report) for two reasons:

1. Amending the baseline monitoring
programme if required (within the 2-year
period, or even extending the monitoring
period with good reason), and

The baseline monitoring plan must be submitted
as part of the EA documentation (consolidated
assessment report) which must be submitted
after a public participation process. All
authorities are part of this public participation
process and can make input through the
process. If additional information is required, this
can be identified through this process.

The MIR are being consulted through the
Working Group process, through Mintech and is
being drafted through an inter-departmental
process. Relevant authorities must also engage
through these processes and the gazetting
process to ensure that the MIR are as
comprehensive as possible and will achieve the
objective.

For the baseline monitoring, the Minister
responsible for mineral resources, as competent
authority, will be responsible for receiving the
monitoring reports in line with the requirements
of the EIA Regulations. With respect to the
manner in which the baseline monitoring is to be
used by other relevant authorities, it must be
noted that the baseline monitoring is the basis of
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2. Considering the final (complete) baseline
report before giving approval for the next
phase (i.e., hydraulic fracturing).

The draft Regulations must clarify what the
authorites must do with the baseline
monitoring reports. As previously stated, the
draft Regulations should clearly differentiate
(i.e., in separate provisions) between the
obligations of authorities and the applicant.

How will different decision-making authorities
coordinate their respective reviews of the
baseline information to ensure that there are
no conflicting requirements set for amending
the baseline monitoring programme.

How do these baseline monitoring reports
feed into EMPrs for the exploration phase?

the development of the operational monitoring
data. This requirement is included in regulation
8(9)(a).

The next phase after the exploration without
fracturing has been finalised will be subject to an
EA. This is identified in regulation 8(8) — 8(12)
and the data will be used to inform the integrated
operational monitoring plan.

The MIR are specifically developed to ensure
that there is full coordination between
departments and there are no overlaps or
conflicting requirements.

The baseline monitoring is undertaken through
the exploration phase (seismic activity which can
include the drilling of stratigraphic wells). The
next phase which requires authorisation is the
fracturing phase, for with the 2nd MIR will deal
with the operational monitoring requirements.
The integrated operational monitoring plan will
be included in the EA documentation
(consolidated assessment report).

3.44

Western Cape
Government

Regulation 7(4) — The responsibility of the
competent authority and other relevant
decision-making authorities in reviewing the
baseline  monitoring  report,  requiring
amendment of the ongoing, operational
monitoring plan and the approval thereof, is
not clear. Also, as already stated, the

The competent authority does not make
amendments to the baseline monitoring plan as
this is status quo information. The integrated
operational monitoring plan will use the baseline
monitoring as the basis of the integrated
operational monitoring plan. During operations it
will be the role of the relevant departments to
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relationship between the competent authority propose amendments to the operational
and other decision-making authorities (to monitoring plan through the information provided
whom the monitoring plans and report is of by the audit reports.
relevance), in the approval of monitoring
plans is not clear. All these authorities may The consolidated assessment report is prepared
want to amend the operational monitoring in chapters which relate to the work of all
plans based on the monitoring results relevant decision-making authorities. Each
submitted. decision-making authority will use their own
legislative requirements to make decisions on
It is recommended that separate provisions the proposed project.
are created for the roles of the applicant and
the different authorities. It is thought that the role of the various
authorities and the applicant are clear.
3.45 Western Cape Regulation 7(4): Consider removing the | Consider amending Regulation | This is not necessary inclusion and it has not
Government reference to the specific activity and listing | 7(4) to read as follows: been included. The references to the Listing
notice. If repealed or amended, these draft Notices and specific activities are deemed
Regulations will also have to be amended | “On  acknowledgment of an | necessary to clarify the phased approach and
which creates an administrative burden and | application for an environmental | the specific activity to be applied for at each
may result in enforcement issues. authorisation for hydraulic | phase.
fracturing listed in the
Environmental Impact Regulations,
as amended from time to time, the
applicant must submit to the
relevant decision-making
authorities simultaneously-"
3.46 Western Cape Regulation 7(7): Remove the comma after | “The applicant must [,] submit...” | The comma has been removed as requested.
Government ‘the applicant must, submit...” Further amendments were made to the
documents.
CHAPTER 4
4, Project 90 by 2030 | Regulation 8 - Responsibility of the applicant The deviation identified in regulation 9 is related
4.1 If the applicant or permit holder wishes to to a deviation from the requirement of a specific

deviate from a standard requirement, the
applicant or holder should also show proof
that communities were informed and
consulted.

standard. The performance of the deviation must
be comparative or provide a higher level of
performance or environmental protection. It is
therefore not anticipated that consultation would
be required. Should there be a requirement to
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change any design this will be required to go
through a part 1 or part 2 amendment in terms of
the EIA Regulations.

4.2

BirdLife South
Africa

Regulation 8: Responsibility of the applicant
or holder to meet standards:

We are concerned that the prohibitions and
requirements imposed by the regulations are
undermined by the opportunity provided for a
deviation or exemption from the standard. As
we have seen to some extent with section
24G of NEMA, exemptions may be applied
for as a matter of course. DMRE officials, in
our experience, are prone to rubber-stamp
applications when they are receiving a lot of
them. In addition, a drawback of imposing
industry standards is that, under certain
circumstances or with the passing of time,
these become less cost effective, outdated
and unworkable. Authorising exemption or
deviation requests could easily become
“pbusiness as usual” for the DMRE. We would,
therefore, recommend that a requirement for
DFFE to review and authorise any exemption
applications be included in the Regulations.

The deviation is included to allow for innovation
or alternatives which is normal industrial
practices. The ability to deviate does not include
an exemption. The alternative must be
comparative or provide a higher level of
performance.

43

Southern African
Faith
Communities’
Environment
Institute

A new regulation is the need for baseline
study of a minimum of 24 months. This is
slightly better than in previous regulations,
where no minimum duration of base line
studies was prescribed. From a groundwater
protection point of view, even 24 months are
hardly enough to describe the flow of
groundwater and surface water, as the
climate is widely more variable and
groundwater flows must be modelled over a

The requirement for baseline monitoring is
identified in many of the regulations, as is
acknowledged in the comment. No additional
regulation on baseline monitoring is therefore
included.

The baseline monitoring is not intended to
determine groundwater flows, this is to be done
through the EA process. The baseline
monitoring is to document the quality of the
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much longer period to describe them in
sufficient detail.

current environment for use as the baseline for
the operational phase.

44

Western Cape

Government

Regulation 8: The requirement in Regulation
8(2)l should be expressly included in sub
regulation (5) so that the requirement to show
a higher level of safety should be required as
part of the application to amend the
environmental authorisation.

The regulation has been removed, as the EIA
Regulations apply and it is not intended to
duplicate requirements.

4.5

Western Cape

Government

Regulation 8(2): It is not clear where an
application to deviate from a standard
requirement must be submitted to for
approval.

Provide clarity.

Regulation 9(2) now refers to the designated
agency, and 9(5) has been removed.

4.6

Western Cape

Government

Regulation 8(5): Deviation after
environmental authorisation was issued — it
appears as if the Environmental Impact
Assessment competent authority is the same
authority in this instance, but it is not clear
who must approve the deviation.

Provide additional clarity.

The deviation must be applied for to the
designated agency. If there is an amendment to
the information provided in the EA process then
an amendment in terms of the EIA Regulations
will be required and DMPR will be the competent
authority to make the decision.

4.7

Jaco Burger

Regulation 8(5) Part 1 to be replaced with
Part 2

The deviation provision in 8(5) has been
removed as the EIA Regulations apply and it is
not intended to duplicate requirements.

4.8

Endangered
Wildlife Trust

Regulation 8 - The provisions of Regulation
8(2), (3), (4) and (5) are vehemently rejected,
there should be no opportunities provided in
these regulations to deviate from the
minimum  standards  established.  This
provision opens the door for wide number of
applications that over burden and already
overburdened competent authority and must
be wholly rejected.

The deviation is included to allow for innovation
or alternatives which is normal industrial
practices. The holder is required to indicate how
the proposed alternative will provide a
comparative or higher level of safety and
environmental protection compared to the
Standard.

49

The Onshore

Petroleum
Association
South Africa

of

Proposed Regulation 8(1) again makes
reference to compliance with the design,
construction and testing standards identified
in Regulations 9, 10, 11, 12 and Appendix 1
i.e., it is again a “one size fits all” approach.

Regulation 9(2) makes provision to deviate from
the standards under certain circumstances and
when fulfilling certain requirements.




No.

STAKEHOLDER

COMMENT

RECOMMENDATION

RESPONSE

This, in the view of Thungela, is not
appropriate, and it is not aligned with good /
best practice. Basin-specific conditions will
prescribe the design, construction and testing
standards, on a “case-by-case” basis.

4.10

The

Petroleum
Association
South Africa

Onshore

of

Proposed Regulation 8(2)(c) requires an
applicant for a holder that wishes to deviate
from the standard requirement identified in
Proposed Regulation 8(2) to submit for
approval, the required information under
Proposed Regulation 8(2)(a), (b) and (c).

Proposed Regulation 8(2)(c) requires an
indication of how the proposed alternative will
provide a higher level of safety and
environmental  protection. The logical
question is why, when motivating for an
alternative, the applicant or holder must
make provision for higher levels of safety and
environmental  protection than those
contemplated in Proposed Regulation 8(1).

Thungela proposes that any
alternatives  should  provide
comparative levels of safety and
environmental protection
compared with those contemplated
in Appendix 1.

The wording has been amended to allow for a
comparative or higher level of safety and
environmental protection as suggested.

411

The

Petroleum
Association
South Africa

Onshore

of

Proposed Regulation 8(4) requires any
deviation, motivation or  comparative
assessment contemplated in Proposed
Regulation 8(2) to be prepared by a Well
Engineer. Thungela has already addressed
the definition of a “Well Engineer”, above.

Thungela implemented wells during 2004,
without a “Well Engineer”, and Thungela has
demonstrated safe and  successful
implementation.  These  wells  were
operational for ten years before being placed
on care and maintenance. There have been
no adverse water or environmental effects.

It is proposed that any deviations,
motivations ~ or  comparative
assessments can be adequately
addressed by competent persons
and not only Well Engineers, and

that the definiton of “Well
Engineer” and Proposed
Regulation  8(4) should be

amended, to accommodate the use
of Competent Persons.

The definition of “well engineer” has been
amended to include a geologist. It is however not
intended to be open too wide,since the
professionalisation of this engineer will
contribute to environmental protection. This is a
new technology and there is major concern that
the skills may not be available in the country. It
is therefore necessary to ensure that high levels
of professionalism is maintained.
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412 Agri SA Clause 8(5) - Deviation of standards after | This should be Part 2 of Chapter 5, | It is not intended that consultation will be part of
granting of environmental authorisation — | i.e., must include  public | the decision making process as the deviations
amendment in terms of Part 1 of Chapter 5 | participation are required to be comparative or providing a
higher level of performance or environmental
protection and is to be approved by the
designated agency. If there is a change in the
designs or locations of wells then this will need
to go through the amendment provisions of the
EIA Regulations.

413 The Onshore | Proposed Regulation 9(1)(a) provides that all | Thungela proposes that there | The reference to “certification” has been
Petroleum wells must be designed by a certified “Well | should be alignment between the | removed. It is however still required that the well
Association of | Engineer”. definition of “Well Engineer”, and | engineer is accredited with a professional body
South Africa Thungela makes the same comments as it | the Proposed Regulations 8(4) and | and that accreditation needs to be displayed in

did, in relation to the definition of “Well | 9(1). the site office to highlight that the person in
Engineer” and Proposed Regulation 8(4) charge of day to day activities is a professional
above. Thungela also notes that there is now and is qualified to be in charge of the day to day
a reference to “certified”, whereas the operations.

definition refers to “appropriate

accreditation”,  potentially  leading to

confusion and practical challenges such as

non-acceptance of design motivations by a

person who may be accredited, but not

certified.

414 The Onshore | Proposed  Regulation  9(3)  requires | Thungela therefore proposes that | The standard for centralizers has been deleted
Petroleum centralizers to be designed and constructed | Proposed Regulation 9(3) should | as well as regulation 9(3).

Association of | in accordance with the standard | be deleted in its entirety.
South Africa contemplated in Appendix 1.

The function of centralizers is to keep the
casings centralised in the well bore prior to
cementing. It is unnecessary in the view of
Thungela to stipulate a design or connect a
standard to centralizers, because their only
function is to keep the casing centralised for
a short period of time, and once the cement
has been poured and cured, the casing stays
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in place and takes the place of the
centralizers. Adding a specific design and
standard only increases the cost of well
development, unnecessarily.

415

Western Cape
Government

Regulaton 9 to 12: Terms such as
‘centralisers”, “compression tests”, “casing
string tests” and “completion operation” are

not defined.

Definitions for these terms should
be included.

These terms all have dictionary definitions which
will be relied on. The Regulations will not be
changing the definitions in any way. It is
therefore not considered necessary to include
these definitions. The terms are also well
understood by the industry.

4.16

BirdLife South
Africa

Regulation 12: Blowout prevention

Further clarity is needed in respect of the
‘conditions under which the holder is
operating and does not require the
installation  of blow out prevention
equipment”. What conditions would justify
this and how does the “well control
equipment” referred to in 12(2)(b) intended to
‘prevent blowouts” differ from blowout
prevention equipment as referred to in 12(1)?

The exemption has been removed.

417

Western Cape
Government

Regulation 12(2): It is not clear how well
engineers,  geohydrologists, or  other
specialists can, with hundred percent
certainty, predict if there will be a blowout or
not. The risk for blowouts should be
anticipated for all operations involving
hydraulic fracturing, and no exemptions
should be granted. This ensures that
mitigations are in place so when this
happens, environmental impacts are
managed better. This ensures proactive
readiness to deal with this eventuality and
ensures all aspects have been considered
prior to drilling with the necessary
precautions set up on site.

No exemptions should be
considered for blowouts involving
hydraulic fracturing.

The exemption has been removed.
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This provision indicates that “an exemption
from the need to install blowout prevention
equipment...may be motivated if the
applicant can demonstrate that...”. There is
however no indication as to when and how
the applicant can make this motivation for an
exemption.

Guidance must be provided for the
timeframe and format for the
possible  motivation for an
exemption.

4.18

Western
Government

Cape

Regulation 12: Given that different pieces of
legislation are relevant in these draft
Regulations it is unclear who the draft
Regulations refer to in some instances. Who
issues these exemptions? Who is the
custodian of these draft Regulations? This is
important as blowouts are relevant in terms
of different legislation and decision-making
authorities (i.e., blowouts relate to air quality,
water pollution and waste management).

Provide clarity.

The rights or permits are issued under the
MPRDA and the implementing authority for the
rights and permits is the Minister responsible for
mineral resources. The Minister responsible for
mineral resources is also the competent
authority for the EA application. This Minister of
Mineral Resources, is therefore the custodian of
the Regulations. A WUL will be required under
the NWA and the MIR will ensure that all of the
requirements of the DWS are included. PASA is
acting on behalf of the Minister of Mineral
Resources in terms of section 71 of the MPRDA
and also receives the EA application in terms of
the EIA Regulations. PASA is therefore also
assigned a number of functions in terms of the
Fracking Regulations.

419

The

Petroleum
Association
South Africa

Onshore

of

Regulation 12 - Thungela is of the view that
Proposed Regulation 12 is not applicable to
CBM or shale development, and that a
distinction needs to be made between
conventional and unconventional
development.

Regulation 12 only applies to conventional oil
and gas development where there is an
underground reservoir of oil and/or gas and
there is a cap rock layer over the reservoir.
When the reservoir is penetrated by a drilling,

Thungela proposes that this
Regulation should be deleted,
alternatively, that the Regulation
should be qualified by adding
specific reference to onshore
conventional ol and gas
development, in which event, the
blowout prevention requirements
would need to be met.

The relevant section has been amended to
indicate that the blow out prevention is required
on wells operating under pressure.
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a blowout event can occur, because the
reservoir is under pressure and the well bore
creates a pressure relief. In contrast, in the
case  of  onshore unconventional
developmenti.e., CBM and shale, there is no
reservoir  under pressure.  Hydraulic
stimulation creates pathways in the formation
so that the formation can connect with the
well bore to allow the flow of gas. In the case
of CBM, the producing formation is water
saturated and gas will not flow, unless the
formation is de-pressurised to allow the gas
to detach from the coal matrix to flow to
surface, due to the pressure differential
created by de-watering. Thisis why it is called
onshore unconventional oil and gas
development.

4.20

The Onshore
Petroleum
Association of
South Africa

Regulation 12(4): With this requirement, a
well engineer will need to be on-site full time
when drilling through or close to the gas
producing zones.

T4 is concermed that a well
engineer does not need be on-site
full time, as it unnecessarily

impacts on costing.

Generally in other developments approved
through an EA a condition of the approval is to
appoint an Environmental Control Officer. The
role of the Environmental Control Officer ensure
the enforcement of the EMPr and to ensure
environmental protection generally. Fracturing
has impacts which potentially could pose sever
environmental risks to the area and as such it is
not considered unnecessary to employ a well
engineer to be on site on a full time basis.

4.21

Treasure  Karoo
Action Group

Regulation 12(6) - Would these pressure
tests be submitted to the Department?

The blow out pressure tests are maintained in
the well file, and this well file must be submitted
to the designated agency as per regulation
16(1)(c) and uploaded to the website as per
regulation 20(1)(b).

4.22

Southern African
Faith
Communities’

Regulation 13 - The regulations require that
the “results of the well examination test must
at all times demonstrate that the pressure
boundary of the well is controlled throughout

The word “cycle “ has been removed to improve
the understanding.
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Environment the life cycle of the well”. This is patently
Institute nonsensical. The term “life cycle of the well”

is not defined. Nowhere in SA drilling history The proposed amendments to the Financial
have wells been “controlled throughout the Provisioning Regulations require holders to plan
life cycle”, instead practically all wells have for post management of the operations until a
been abandoned at one point in time. This risk threshold has been reached.

regulation is unrealistic and gives a false

sense of security.

4.23 The Onshore | Regulation 13(1) is not applicable to CBM | Thungela  proposes that a | This Regulation deals with fracturing which is an
Petroleum development or, put more broadly, | distinction should be made | unconventional technology for the extraction of
Association of | unconventional development. between conventional and | petroleum.

South Africa unconventional ol and gas
development in this Regulation.

4.24 The Onshore | Regulation 13(1): More technical details | T4 suggests that an indication of | This detail will be informed by the operator as
Petroleum need to be considered and included to | the intervals for testing be provided | this may differ from site to site. In addition the
Association of | prevent confusion in the implementation of | in the regulations, i.e., monthly, | pressure is defined in the well casing standard
South Africa the regulations by applicants and | daily, weekly, etc. In addition, the | see paragraph 5 of Appendix 1.

government regulators. level of pressure rating of the
casing should be established, i.e.,
50%, 75%, etc.

4.25 The Onshore | Proposed Regulation 13(2) does not specify | Thungela proposes that this | The Regulation has been amended to allow for
Petroleum whether or not the file can be kept, | Regulation should be amended to | an electronic filing system to be in place, but the
Association of | electronically. Having hard copies for multiple | specifically permit (a) e-filing /| system must still be available on site. The
South Africa wells is impractical. digital record keeping, and (b) | purpose of this is to allow for compliance

The list of information is already standard
information that is recorded, and these could
be grouped, practically, together, for
example, the co-ordinates of the wells in one
file along with the well numbers, and the well
design would typically be the same for all of
the wells as a single design with only
variations being the depth. All pressure tests
will be filed together as it makes better
hierarchical sense for e-filing.

batching of information for practical
reasons.

monitoring and on site verification of results etc.
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4.26 University of the | Regulation 13 (2): “A well file must be kepton | Revise to: “A well file must be kept | The additional parameters have not been
Free State site by the holder which identifies the on site by the holder which | included as these are not well specific but are

a) coordinates of the well identifies the general assessments for the site.

b) number of the well a) coordinates of the well

c)design of the well; and b) number of the well

d)pressure test results.” c)design of the well; and
d)pressure test results
e)groundwater ~ and  aquifer
isolation
(f)fracture containment
(g)related seismicity risks
(h)fracturing and flow -back or
testing programmes and
operations; and
(i) independent well examination.

4.27 Southern African | Regulaton 14 - The need to show The comment is noted. The isolation would be
Faith “confirmation of groundwater and aquifer confirmed through the implementation of
Communities’ isolation” is to be alluded but lacks sufficient standard industry practices (casing, cementing
Environment technical detail to be of any relevance here. and integrity testing).

Institute

4.28 Southern African | Regulation 14 - The same applies to the Regulation 15(c)(iv) requires a well examination
Faith requirement to show “measures to manage plan. The plan requires the holder to identify how
Communities’ seismicity risks”. The absence of technical this will be done and provide the detail.
Environment detail makes this clause obsolete and
Institute unenforceable.

4.29 The Onshore | Proposed Regulation 14(1) requires the | Thungela proposes that the | The wording has been added as suggested and
Petroleum information to be submitted, two days prior to | wording should be replaced with | the two days have been changed to five days.
Association of | the commencement of the cementing | “...not less than two days prior to
South Africa operation. This is impractical. Such a short | the commencement of the

timeframe prior to the start of operations also
creates unnecessary risk. If the designated
agency does not approve of the data and all
equipment and personnel are mobilised and
on site to commence work, and then may not
do so, this has severe potential financial

cementing operation”, to provide an
opportunity for a longer timeframe,
at the election of the applicant /
holder.
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implications including  standing time,
mobilisation costs and other penalties.
4.30 Western Cape | Regulation 14(1): Is the reference to a two- | Clarity required. The wording has been amended as suggested
Government day period for approval by the designated in another comment to “not less than five

agency prior to commencement of cementing days...”

operations, reasonable? What happens if

approvals are not granted within this period?

Two days appear to be too short. Also, what

is the implications of the designated agency

not meeting deadlines. Are activities not able

to proceed?

4.31 The Onshore | 14(2) Again, T4 proposes that more | Industry standards are to be followed.
Petroleum technical details are specified in the
Association of regulations, i.e., exclude certain
South Africa cementing jobs, use of wiper plugs,

specific casing shoes, etc.

4.32 Western Cape | Regulation 14(2 - The approval and | Provide more clarity.

Government submission of a programme for cement Clarity has been provided that this is to be
placement operations - is this to the submitted to the designated agency for approval.
designated agency, competent authority or to
another authority?

4.33 The Onshore | Regulation 14(3) requires the holder to | Thungela proposes that where | There must be control over the fracturing
Petroleum submit for approval by the designated | measures to address fracture | process, therefore this requirement must be
Association of | agency, measures to address fracture | containment are not relevant / | retained.

South Africa containment. Thungela is of the view that | applicable, this should not be a

fractures cannot be contained by hydraulic
fracturing.  Fracture  containment s
dependent on the overlying and underlying
formations of the producing formation. The
intention is to create and propagate fractures
within the production zone as much as
possible to allow more formation to connect
to the well bore. In the case of CBM
development, the coal properties relative to
other strata defines where the fracture goes

requirement.
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as well as depth of proposed fracturing.
Geophysics dictates that the deeper the
induced fracture, the more the tendency for
vertical fractures, and the shallower the
fracture, the more the tendency is for
horizontal fracture development.

434

The Onshore

Petroleum
Association
South Africa

of

14(3)(b) (iii) measures to manage seismicity
risks

The regulation is overbroad and is
unnecessary based on the current
description.

T4 suggests that this clause be
refined, and a clear requirement

determined.

It is not thought that describing measures to
manage seismic risk is overboard. This is a
potential impact which must be monitored,
managed and mitigation measures proposed.
The measures are not being dictated, so the
holder will be able to identify what measures are
appropriate base on the site by site situation.

4.44

Western Cape

Regulation 14(3)(b)(i) and (ii): This will take
years of work with extensive groundwater
monitoring boreholes required to be drilled, to
inform models that will need to be developed
to determine conclusively and with a higher
level of accuracy that groundwater and
aquifer isolation exists, and that fracture
containment is possible. These need to be
understood clearly before hydraulic fracturing
should be considered.

Also, a well examination plan related to
groundwater and aquifer isolation should also
be submitted to the Minister responsible for
water resources for approval.

This requirement is related to the performance of
the casing and not the overall mapping out of the
aquifer. It would therefore be expected that the
casing could be tested to ensure that the
containment required is being achieved.

445

Government

Derek Light
Attorneys &
Conveyancers

Regulation 14(3) of the draft HF Regulations
requires, inter alia, that prior to any hydraulic
fracturing commencing, the holder submit
certain  stipulated  information  and
programmes for approval by the “designated
agency”. Apart from the objection raised in
the next paragraph to the “designated
agency”’, a shortcoming in this provision is

The designated agency has been mandated to
assist the Minister responsible for minerals
resources as the agency has expertise with
respect to petroleum exploration and production.
The effectiveness of fracture containments
contained in regulation 15(c)(iv)(bb) will be
determined by the results of the pressure tests.
The requirements of the plans and reports to be
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that it contains no indication of the basis upon
which the approval of those of elements
which require the exercise of judgment will be
based (notably the elements in sub-
paragraphs (ii) to (vi)).

prepared in line with the Financial Provisioning
Regulations are provided in the relevant
appendices of that Regulation. The designated
authority and competent authority would assess
the plans and reports against the minimum
requirements as identified in the MIR.

4.46

Southern African
Faith
Communities’
Environment
Institute

Regulation 14(4) -Requires that “The names
of all drilling fluids must be submitted to the
designated agency for approval prior to use.”
Even in the US it is good standard practice to
disclose the fracking fluids to the public!

Regulation 20 deals with disclosure of
information and regulation 20(1)(c)(iii) to (v)
specifically relates to the disclosure of
information regarding drilling fluids approved
through the EA process. The regulation set
specific parameters for the fluid for disclosure
please refer to regulation 20, the requirements
include the fracturing fluids in 20(1)(c).

4.47

Derek Light
Attorneys &
Conveyancers

Regulation 14(4) of the draft HF Regulations
requires a holder to submit for approval by
the designated agency, the names of all
drilling fluids. It is however a shortcoming of
the draft HF Regulations that lists of either
permissible or impermissible drilling fluids
have not been published for public comment.

The requirement to consult on the drilling fluids
is achieved by the inclusion of the information as
part of the EIA process. The consolidated
assessment report is consulted through a public
participation process, therefore stakeholders will
be able to comment on the list. DWS will also
publish a list of banned drilling fluids.

4.48

Centre for
Environmental
Rights

Regulation 14(4): and quantities/proportions
of drilling fluids

The anticipated volumes to be used is included
in 20(1)(c)(iii). If the anticipated volumes of all
fluids and proppants are known the proportion
would not be relevant, therefore no amendment
has been made in that regard. The anticipated
volumns of drill fluids would also be required in
the preparation of the integrated water and
wastewater management plan;
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4.49 The Onshore | Regulation 14(4) requires submission of the | Thungela proposes that the | The NEMA Regulations are replacing the DMRE
Petroleum names of the drilling fluids to the designated | duplication should be avoided, by | Regulations in line with the Supreme Court ruling
Association of | agency for approval prior to use. Thungela is | deleting this Regulation. of 2016 where the DMRE Regulations were set
South Africa of the view that this is duplication, because aside.
this is already required by the designated
agency’'s  regulations on  hydraulic
stimulation.
4.50 Western Cape | Regulation 15: Once hydraulic fracturing has This type of detail will be site specific and is
Government been employed, gas will flow from the well. therefore not included in the Regulations but
The draft Regulations do not provide would be covered in the environmental impact
adequate clarity on how gas flow from the assessment process as it has been identified as
well will be controlled, inclusive of how gas a requirement in the scope of the project, i.e.
flow during the appraisal phase will be dealt what is intended to be done with the gas from the
with to avoid pollution (i.e., release of gas and exploration process. The MIR also provides a
fugitive gases). Will this include flaring and cross reference to internatonal best practice
how does this influence monitoring guidelines for venting of gas. The gas released
requirements. What is the responsibility of from production will be processed for
the applicant in this regard and what will the commercial gain.
duties of the authorities (or agency) be?
Appendix 1 should also be amended to
address the above management of gas flow
and fugitive gases.
4.51 Western Cape | The heading to Regulation 15 is as follows: | The Minister responsible for | There is currently no specific emission
Government “A holder’s responsibility to notify and provide | environmental affairs must also be | requirement for a well head, therefore currently

information to the designated agency and the
Minister responsible for water affairs.”

The content of this regulation is also relevant
to air quality management. It is therefore
recommended that the Minister responsible
for environmental affairs (i.e., air quality
management) should also be notified, for
purposes of compliance monitoring and
enforcement.

included.

no compliance monitoring on air quality will be
possible. Ambient monitoring is required
however, monitoring of compliance to ambient
emissions is not possible without a dedicated
long term programme which is not part of
compliance monitoring but would be initiated
should the monitoring results identify higher than
anticipated emissions. If there is flaring of gas an
AEL will be required and will trigger activity 6 of
LN2.
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4.52 The Onshore | Regulation 15(1) - All of the verification | Thungela therefore proposes that | In order to ensure that the authorities are able to
Petroleum inspections specified in Regulation 15(1)(a) | verification inspections should not | undertake the verification inspections the holder
Association of | to (c) are likely to cause delays to the | be a requirement in relation to the | would be able to give additional forward
South Africa operations. Verification inspections are | items specified in Proposed | notification. The timeframe provided is a

required both from the designated agency | Regulaton  15(1)(@) to  (c) | minimum requirement.

and the Minister responsible for water affairs | alternatively, that, if, after

i.e., DWS. From Thungela's experience, | notification to the designated | As this is a new technology not previously
governmental departments are already | agency and the DWS, the | applied in the country it is necessary to take a
constrained, and where inspections must be | verification inspections are not | risk averse approach to its early utilisation.
carried out by two separate Departments, this | carried out within two business

will, in all probability, lead to extensive | days, the holder can proceed as if

delays. Any delays significantly increase | the inspections have been carried

costs, including in relation to standing time. | out.

The holder has no control over the availability

of Inspectors from the designated agency

and DWS, and nor does the holder have any

control over the timeline for these inspections

but would sustain the losses associated with

the delays.

453 The Onshore | Regulation 15(1) - Regulation 15(1)(d) to (f), | It is proposed that, in relation to | Where requirements are not relevant due to the
Petroleum these requirements are not applicable to | Proposed Regulation 15(1)(c) this | nature of the technology being used, the holder
Association of | CBM development as the formations are not | Regulation should only apply if it is | will be able to motivate why they would not be
South Africa under pressure. In addition, if the casing is | applicable  i.e.,  to  other | undertaking such activities.

manufactured API standards, it would not be | developments which are not CBM
necessary for the casing string to be tested | developments. In addition,

again, if it complies with the relevant
specification, when supplied.

Thungela proposes that Proposed
Regulation 15(1)(d) should only
apply where the formation is under
pressure, and not CBM. In relation
to Proposed Regulation 15(1)(e)
and (f), blow out protection and
prevention has already been
addressed  above, and as
mentioned, mechanical integrity
testing is in the view of Thungela,
not necessary where the casing is
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manufactured according to the
relevant API standard. Thungela is
also of the view that an important
element is cement bond logging,
and that this should be specified.

4.54 Pivotal Farming | Regulation 15 (1)-(8): The designated The point is noted, but PASA is the body with the

(PTY)LTD agency is PASA, who have vested interest in correct  professional  knowledge of the
fracking taking place. technology and has been designated in terms of
section 70 of the MPRDA by the Minister
responsible for mineral resources to deal with
petroleum exploration and production (including
fracturing). A number of functions are conferred
on the designated agency (PASA) in terms of the
MPRDA. PASA also receives the EA application
on behalf of the Minister of Mineral Resources
and Petroleum in terms of the EIA Regulations.

4.55 The Onshore | Regulation 15(3) — the provisions of this | Therefore it is proposed that | Regulation 16(1)(a) identifies the actions that
Petroleum regulation are impractical and onerous. The | provided the holder has given the | need  designated  authority verification
Association of | designated agency is subject to capacity | five days prior notification, if the | inspections before commencing. This must be
South Africa constraints, and while the holder can give the | verification inspection has not been | obtained before proceeding. The designated

notification, there is not guarantee that the | carried out, within five days, the | agency has timeframes in which to undertake

verification inspection will be carried out, | holder can continue as if the | the inspections. It will be necessary for the

timeously, leading to unnecessary delays. verification inspection had been | holder to wait until these verification inspection
carried out. are undertaken.

4.56 The Onshore | Proposed Regulation 15(4) does not apply to | It is proposed that this Regulation | Please see the response to #4.53.

Petroleum CBM. should be deleted, alternatively,

Association of amended to make a distinction

South Africa between conventional  and
unconventional development.

4.57 The Onshore | 15(6): Again, needs definition - what is a | It is proposed that Regulation15(6) | Regulation 16(1)(a)(v) refers to testing the
Petroleum mechanical integrity test in this instance - is it | should be deleted, because the | mechanical integrity of the well. There is no
Association of | to verify no casing, tubing or packer leaks? | content is already addressed in | definition required as this is a technical term well
South Africa And how will this be done - it is via pressure | Proposed Regulation 15(8), and it | understood in the industry.

testing and over what interval, with liquid or
gas?

is duplication
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15(6)(c) is ridiculous because so far, not a
single request for analyses of flow-back is
required? What does it matter what volume
you have if you don't know the risk it poses?

It is an industry standard for the volume of flow
back to be measured to ensure that the water
balance is understood, that the volume of water
needing treatment is understood and sufficient
storage is available. This is also required under
the WUL requirement.

4.58

Western
Government

Cape

Regulation 15(7) should also include the
Minister responsible  for environmental
affairs.

There is currently no specific emission
requirement for a well head, therefore currently
no compliance monitoring on air quality will be
possible. The Minister responsible for the
enviornmentl therefore does not have a specific
mandate.

4.59

Western
Government

Cape

Regulation 15(7): It is not clear what is meant
by “hydraulic fracturing operations”. Does this
extend beyond hydraulic fracturing as
defined by the draft Regulations, to
preparatory work — i.e., the construction of
access roads and well pads?

Furthermore, it is also not clear if this written
notification is necessary for each hydraulic
fracturing action undertaken in a well.
Hydraulic fracturing can be undertaken
several times per well during the lifetime of
that well to maintain gas flow. Is the
requirement for a written 5-day notice
applicable to every distinct hydraulic
fracturing stage, or only for the initial onset of
hydraulic fracturing for a well? It is
recommended that notification of every
distinct hydraulic fracturing operation be
required.

Itis suggested that the reference to
“‘operations” is deleted from the sub
regulation.

Clarity must be provided as to
whether the notice of
commencement is necessary for
every distinct hydraulic fracturing
stage, or only for the initial onset of
hydraulic fracturing for a well. It is
recommended that notification of
every distinct hydraulic fracturing
operation be required.

The wording of the Regulations has been
amended to remove the reference to the
fracturing operation and to replace the wording
by “exercising the exploration or production
right”.  This requirement is to ensure that
compliance monitoring can be undertaken as
soon as work on the site is initiated.

Regulation 16(1)(a) identifies actions which
require  verification  inspections  before
commencement.

The two subregulations therefore deal with the
commencement of different activities, i.e. overall
commencement of the identified activity and
specific well fracturing preparation actions.

4.60

The

Petroleum
Association
South Africa

Onshore

of

Regulation 15(7) appears to only require
notification i.e., not approval / consent or a
verification visit. If this is correct, then

Regulation (16)(1)(f) and Appendix 3 paragraph
(1)(a) and 2(a) requires notification before
commencing with exercising of the exploration or
production right. This notification is to ensure
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Thungela  accepts the  notification that authorities are able to initiate compliance
requirement. monitoring. There is no need for the holder to
wait for any approval or consent.

4.61 Western Cape | Regulation 15(8) refers to the designated The Minister responsible for environmental
Government agency and the Minister responsible for water affairs has no specific mandate with respect to

affairs. What about other organs of state that fracturing day to day operations or
may have a legal mandate in this regard — authorisations.

they should also be notified of the activity.

Notification must also be provided to organs The Municipal authority will be specifically
of state who have a legal mandate in terms of engaged by the applicant as the rezoning must
activities undertaken in this regard. For be undertaken.

example, a municipality and the Minister

responsible for environmental affairs.

4.62 The Onshore | Regulation 15(8) places unduly onerous Regulation 16(1)(a)(iii) relates to pressure
Petroleum obligations on the holder, because testing and Regulations 16(1)(c) refers to well
Association of | Regulation 15(6) already requires such information on the overall fracturing process for
South Africa information to be submitted on a quarterly the well, this has been clarified in the

basis. regulations.
CHAPTER 5
5 Western Cape | Regulation 16 - Considering sections 70-71 | Consideration must be given to the | The section 71(j) of the MPRDA indicates that
9.1 Government of the MPRDA, it is not clear how the duties | powers provided to the designated | the designated agency can perform any function
of the designated authority (i.e., Petroleum | agency in terms of the draft | in respect of petroleum which the Minister
Association of South Africa), as provided in | Regulations and the MPRDA and | responsible  for mineral resources may
the draft Regulations, align with those | whether the powers provided for in | determine.
provided in section 71 of the MPRDA. The | the draft Regulations align with the
very function of the designated agency is, | purpose for which the designated | The ability for the designated agency to perform
among other things, to promote onshore and | agency was established. any function in respect of petroleum which may
offshore exploration for and production of be determine from time to time is included in the
petroleum. In addition, the implications of the | Upstream Petroleum Resources Development
Upstream Petroleum Resources | Bill in clause 10(n).
The MPRDA appears to empower the | Development Bill on the roles and
designated agency to consider information | responsibilities of the Petroleum
and advise the Minister. These draft
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Regulations, which will be made in terms of
NEMA, appears to be proposed to amend
and add to those functions and powers. In the
draft Regulations, this designated agency will
provide approvals, within two days of receipt
of information. It may however not be
possible to do so. In addition, the implications
of the Upstream Petroleum Resources
Development Bill on the roles and
responsibilities of the Petroleum Agency (as
it is referred to in the Bill), must also be
considered.

Agency (as it is referred to in the
Bill), must also be considered.

The designated agency is PASA and they
currently fulfil the technical role with respect to
petroleum.

PASA currently also already provide advice to
the Minister of Mineral Resources as the NEMA
CA for applications for environmental
authorisation for petroleum exploration and
production. The Minister responsible for mineral
resources remains the ultimate decision-maker.
The EIA Regulations also provide for
applications for environmental authorisation to
be submitted to the designated agency on behalf
of the competent authority.

5.2

Endangered
Wildlife Trust

Regulation 16 - In line with comments above,
confirmation is sought as to whether the
designated agency will have a unit dedicated
to compliance and enforcement and whether
the unit be contactable after hours? This
should be a minimum requirement.

PASA, DMRE and DWS have compliance and
enforcement units which would deal with after-
hours compliance issues. Capacity will be
expanded as the requirements for inspections
and monitoring grow.

5.3

Western
Government

Cape

Regulaton 16 -  Considering  the
environmental risks associated with all shale
gas operations, consideration should be
given to the appointment of an Environmental
Control Officer (‘ECQ”) by the applicant for all
stages of shale gas operations. The ECO
should be present at the commencement of
construction activities for access roads, well
pad establishment and all well drilling
activities, and be responsible for the day-to-
day environmental control measures.

It is recommended that the appointment of an
ECO is provided for in the draft Regulations
and not only as a standard condition in
Appendix 3.

It is recommended that an ECO be
appointed to be responsible for the
day-to-day environmental
management and environmental
control measures.

The requirements should be clearly
tied to a relevant process,
authorisation or licence application
or implementation.

An ECO is required to be appointed for day to
day operations for an exploration activity as this
is a standard requirement of the conditions of
authorisation. A well engineer then takes on that
function when production commences as
identified in regulation 17(1). The reasons for
employing a well engineer and not an ECO is
that the well engineer has specific engineering
or geological experience which is required for
this technology.

The need to appoint an ECO is not included in
the EIA Regulations but is included as a
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standard condition of authorisation. This will be
In general, regulation 16 does not appear to the practice for fracturing operations.
tie the requirements contained therein to a
process, authorisation, or license.
5.4 Project 90 by 2030 | Regulation 16 Management of operations - If The holder has a duty of care requirement and
problems occur, the holder is not only to will be available for further consultation.
notify the designated agency and the minister
but also to be available for further
consultations and information when the
authorities inform the affected communities.
2.5 Western Cape | Regulation 16(1) - Is there any mechanism It is not intended that parties other than the
Government for any party to take issue with the well designated agency will be able to take issue with
engineer's CV or independence? If not, the CV or independence of the well engineer.
provision should be made to question or take The designated agency has been allocated
issue with the well engineer’s independence tasks by the Minister responsible for mineral
and relevant qualifications or experience. resources and is qualified to fulfil the tasks. If
anyone has any concerns it could be raised with
the designated agency or the Minister of Mineral
Resources who will look into the matter.

5.6 The Onshore | Regulation 16(1) refers to the appointment of The comment is noted, however generally in
Petroleum a “Well Engineer”. Thungela has included its developments approved through an EA, ECOs
Association of | views regarding the appointment of the “Well are required to ensure compliance to the EMPr
South Africa Engineer’, above in relation to Proposed and environmental protection. It is therefore not

Regulation 8(4), and they apply equally here. unreasonable to require a well engineer to be
present on the site where a new technology
which has the possibility to impact negatively on
the environment will be utilised.

5.7 Western Cape | Regulation 16(4) - Is it clear that it is the | Clarity is required in terms of the | The Regulations has been amended to
Government holder’s responsibility to suspend operations | holder’s responsibility to suspend | specifically identify the holder is required to take

in Regulation 16(4)? operations. the action identified to suspend.

5.8 Regulation 16(5) - The need to notify in The opinion of the Southern African Faith

Southern African
Faith
Communities’
Environment
Institute

writing, the designated agency, and the
Minister responsible for water affairs within
one hour of suspending hydraulic fracturing
in the case of “well integrity issues or the risk
to the environment” is undefined,

Communities Environmental Institute is noted.
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unrealistic and unnecessary, as no official The remedial measures are related to the
will be at hand at such short notice. This ceasing of operations. The notification is just
clause gives again a false sense of stringent that, to notify so that the officials can follow up
measure to control the industry. and ensure the situation is being managed after
ceasing of activities. The requirement has been
amended to 24 hours.

5.9 The Onshore | 16(5): This requirement is impractical, given | T4 suggests that a mechanism be | If the risk of an anomalous pressure or flow
Petroleum that a test may be suspended unnecessarily, | established where the need to | condition is occurring it means that the risk to the
Association of | and cannot then continue. suspend can be tested. If need be, | environment is increasing and the testing should
South Africa the authority can then be notified. | be suspended and there must be engagement

with the relevant authorities.

5.10 Western Cape | Regulation 16(6): This provision deals with
Government remedial action to be implemented in

instances  where  hydraulic  fracturing
operations are suspended if an anomalous
pressure or flow conditon or other
anticipated pressure or flow condition is
occurring in a way that indicates that the
mechanical integrity of the well has been
compromised and that continued operations
pose a risk to the environment (i.e., sub-
regulation 4).

It is recommended that the approval for the
remedial actions also be given by the Minister
responsible for water affairs in the cases
where hydraulic fracturing was suspended,
especially, if water sources are at risk. Or is it
assumed that such remedial action will also
be regulated in terms of the Regulations for
the Use of Water for Exploration and
Production of Onshore Naturally Occurring
Hydrocarbons that Require Stimulation
Including  Hydraulic ~ Fracturing  and
Underground Coal Gasification to Extract and
any Activity Incidental Thereto that may

It is recommended that the
approval for the remedial actions
also be given by the Minister
responsible for water affairs in the
cases where hydraulic fracturing
was suspended, especially, if water
sources are at risk.

The regulation has been amended to indicate
that the decision must be made in concurrence
with the Minister responsible for water affairs.
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Impact Detrimentally on the Water Resource,
20217

Is not clear how these draft Regulations and
the draft NWA Regulations, referred to
above, interact to ensure that remedial action
referred to above, is also regulated by the
Minister responsible for water affairs, either in
terms of these draft Regulations, or in terms
of the draft NWA Regulations.

There is no interaction between the NEMA and
NWA Regulations. Both are applicable, however
the DWS, PASA and DFFE have ensured that
there has been coordination between the
requirements of the two sets of Regulations. The
MIRs inform both processes however.

5.11

The Onshore
Petroleum
Association of
South Africa

16(7)

As above, if no remedial action was
necessary, there is no indication as
to how long the licence holder
would have to wait for written
approval to recommence or cease.

The permission to continue with operations will
be dependent on the nature of the risk or incident
that occurred. It is not possible to give a specific
timeframe in this regard. There would also need
to be interaction with DWS to ensure that the
integrity of the environment is protected.

5.12

Western Cape
Government

Regulation 16(7): Written consent for
recommencement — when written consent for
recommencement of operations is a
requirement, there should be an enabling
provision for official suspension of
operations. The responsibility of the authority
is not provided for in the process.

These draft Regulations only refer to the
holder suspending the hydraulic fracking —
should there not be a provision for an
automatic suspension of consent?

Consideration of a provision for
automatic suspension of consent.

A new provision has been included as regulation
18(3)(a) for the DA or competent authority to
suspend operations. The resumption of
operations at the specific well would not be
consented to, if there is uncertainty about the
acceptability of the remediation or the ongoing
risk.

5.13

Western Cape
Government

Regulation 16(7): The designated authority
becomes a decision maker as opposed to an
advisory body.

Regulation 15(8) refers to the designated
agency and the Minister responsible for water
affairs. What about other organs of state that
may have a legal mandate in this regard —

The designated authority is responsible for the
technical aspects of the operation, the Minister
responsible for mineral resources is responsible
for approving the right and EA (as competent
authority).
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should they also be notified of the activity? Is
it adequate that notification is only provided
to the agency and the Department
responsible for water affairs? Notification
must be provided to organs of state who have
a legal mandate in terms of activities
undertaken in this regard.

Other authorities for example the heritage
agency will be notified if there is an impact on
heritage issues through the “chance find policy”
which must be included in the EMPr. There are
no specific immediate aspects related to air
emissions as currently only the ambient issues
are considered. For a fire etc. local emergency
services will be identified depending on the
nature of the problem being experienced.

5.14

Western
Government

Cape

Regulation 17: The reference to drilling
“below” shallow soils and local aquifers must
be clarified. What is the difference between
drilling in and drilling below shallow soils and
local aquifers? Is it intended that the
provision refer to lateral drilling hence the
reference to “below™? It is recommended that
the provision refer to both “in” and “below”
shallow soils and local aquifers.

Also, how will shallow soils and local aquifers
be determined or identified?

In addition, is it the intention of the provision
that hydraulic fracturing “below” shallow soils
and local aquifers only take place using
technologies that do not use hydraulic
fracturing fluids?

The provision raises several issues that must
be clarified and expanded on, especially as
local aquifers are used by farmers and
municipalities for water supplies.

Definitions and clarity required.

The reference has been removed and added to
the information required at the EA stage.

5.15

Western
Government

Cape

Regulation 17(1): This regulation refers to
‘using air...”. Air is not defined in the draft
Regulations. Hydraulic fracturing can be

It is recommended that if the
intention is to allow for the use of
gaseous drilling media, including
air, carbon dioxide, and other

The reference has been removed and added to
the information required at the EA stage.




No.

STAKEHOLDER

COMMENT

RECOMMENDATION

RESPONSE

undertaken using gaseous mediums, such as
carbon dioxide. Would this constitute “air?

gaseous mixtures, that air is either
defined to include these media, or
that an alternative, more inclusive,
term is used.

5.16

University of the
Free State

Regulation 17 (1): “Drilling operations below
shallow soils and local aquifers must be
undertaken using air, water or water-based
mud systems”

Revise to: “Driling operations
below shallow soils and local
aquifers must be undertaken using
air, water or water-based mud
systems, details of which must be
declared through material safety
data sheets to the designated
agency prior to commencement of
drilling operations.”

Regulation 17 has been removed as the drilling
fluid is now to be identified in the documents
required to be submitted in the assessment
process.

5.17

Western
Government

Cape

Regulation 17(2): There seems to be no
requirement for the applicant to obtain pre-
approval to deviate from the requirement of
regulation 17(1). It is not appropriate to leave
the decision to deviate from the requirements
of regulation 17(1) to the discretion of the
applicant (i.e., the designated agency only
approves the data sheet, and not the decision
to deviate). It is recommended that deviation
from regulation 17(1) be granted by the
Minister responsible for water affairs. This is
another example where the Minister
responsible for water affairs should also co-
regulate this matter, either in terms of these
draft Regulations, or in terms of the proposed
draft NWA Regulations to be issued in terms
of the National Water Act, 1998.

Also, the decision contemplated in these draft
Regulations, should have been considered
and authorised as part of the various
approvals that are required in terms of the

The regulation does require approval from the
designated agency prior to the use of the
alternative media before use, i.e. pre-approval is
required. Approving the alternative would be
approving the deviation.

The Minister responsible for mineral resources
or his/her delegated agency must authorise any
deviations from the original decision taken. The
Minister responsible for water affairs has been
included as a party to the decision, and the
timeframe for decision making increase where
concurrence is required.

The decisions will have been made in terms of
NEMA and the NWA, the MPRDA relies on the
NEMA process.
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MPRDA, NEMA and the National Water Act,
1998.

5.18

Natural Justice

Regulation 17 (1) and (2) uses ambiguous
terminology

Section 17 of the Regulations concerns
“drilling fluid”, which has not been properly
defined by the Regulations. It is unclear
whether “drilling fluid” refers to the same
subject as “hydraulic fracturing fluid”.

Further, section 17(1) requires drilling
operation must be undertaken by using air,
water, or water-based mud system, but it fails
to define “water-based mud system”. It is
unclear whether any additive chemical is
permissible in the water-based mud system
and whether any chemical used in it is subject
to the disclosure requirement under 17(2).

Additionally, the Regulations use both the
terms  “fracturing fluid” and “hydraulic
fracturing fluid interchangeably”. It is
assumed that both terms refer to the subject.
As such, we urge consistency in the
legislation to provide further clarity.

We submit that each term must be
clearly defined in the Regulation.
Alternatively, if they refer to the
same subject, they must not be
used interchangeably.

The regulation has been removed and the
requirement to identify the drilling fluids to be
used included in the information required
through the EA process.

5.19

The

Petroleum
Association
South Africa

Onshore

of

Regulation 17(1) - If this regulation is to be
prescriptive, it requires more definition.

T4 suggests that a depth and soil
forms be stipulated in the event that
this is to be prescribed.

Please see the response to #5.18.

5.20

The

Petroleum
Association
South Africa

Onshore

of

Regulations 17(2) - What is the assessment
time for authorities?

T4 suggests that more clarity be
provided on the time approval is
granted.

The regulation has been removed and the
requirement to identify the drilling fluids to be
used included in the information required
through the EA process.

The assessment time for approvals by the
designated agency for approvals in terms of the
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Fracturing Regulations is provided in regulation
19(1).
5.21 Western Cape | Regulation 18: The designated authority | Clarity is required. The designated agency is identified by the
Government becomes a decision maker as opposed to an Minister responsible for mineral resources and
advisory body (above). In general, clarity is petroleum to have functions which in this case is
needed on the implications of matters left to to provide recommendations for decision making
the designated agency to decide on and for fracturing and for managing the technical
whether these will have implications or aspects of the operation, which include in
impacts that should be considered by the process approvals or approvals after the
decision-making authorities during their authorisations have been granted. The
various regulatory decision-making designated agency has specific expertise to
processes. undertake this work.
5.22 Western Cape | Regulation 18(1): This regulation states that | It is recommended that approvals
Government the “designated agency must provide | referred to in regulation 16(6) also
approvals or request additional information | be included in regulation 18 The timeframe for decision making has been
within 2 days of receiving information for increased to 5 days for the designated authority,
approval’. and 10 days when the concurrence of the DWS
is required.
It is submitted that a 2-day period is not
reasonable, and it is recommended that at The holder will need to wait for approval before
least 5 days be provided for. Also, what proceeding, this has been identified in the
happens if the required response is not given various regulations were approval is required.
within the 2-day period? Surely this cannot
imply that an applicant can then go ahead
without such a response. Regulation 19(1) provides for a general
timeframe including all approvals to be granted
Furthermore, the approvals referred to in by the designated agency and is not intended to
regulation 16(6) should also be included in refer specifically to each section that requires
Regulation 18. approval.
5.23 April Gehle Regulation 18.3 - states that designated The designated agency has specific skills and it

agency may at the cost of the holder appoint
an independent and competent person to
undertake well examination. It should be that
the designated agency is required by law to
appoint an independent and competent

will not always be necessary to contract an
external professional, but where peer review is
required this is provided for. The costs and time
associated with requiring an independent and
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person to undertake studies, examinations,
assessments in all areas related to hydraulic
fracturing for oil and gas.

competent person to make all decisions would
be prohibitive and unnecessary.

5.24

Treasure  Karoo

Regulation 19 (Disclosure of information) - Al
information should be publicly accessible,
ideally on a government department or
entity’s website. The information should also
be distributed to registered interested and
affected parties and it is important that an
online database is kept by the Department of
each application’s chemical additives list and
volumes. This should be permanently
accessible by the public.

The requirement is for the holder to display
information. It is an offense not to comply. The
Regulations are also clear on what information is
to be made available, and it is intended to be all
information. It is not practical for the Department
to keep a website of all information updated as
information will be loaded on a regular basis. In
addition compliance is the responsibility of the
holder not government.

5.25

Regulaton 19 - This whole point is
unacceptable all data and information should
be made available to the public as well as the
relevant agencies as it becomes available.
Information such as seismic activity or air
quality, for example, should be available to
relevant agencies and the public sector within
24 hrs. of it being generated.

The timeframe has been removed. It is not
regarded as being feasible to make information
available as it is received. Should there be any
anomalies these will be made known to the
relevant authorities within 12 hours so that the
appropriate action can be taken as relevant.

5.26

Action Group
April Gehle

Derek Light
Attorneys &
Conveyancers

Regulation 19 of the draft HF Regulations
obliges a holder to upload on its website
documentation and information regarding all
HF fluids as approved through the
environmental authorisation, as well as any
additions or deviations as authorised by the
designated authority during HF operations.
Once again, itis a serious shortcoming of the
draft HF Regulations that lists of the
permissible or impermissible HF fluids have
not been published for public comment.

The approvals of deviations would be loaded to
the website and would be available for the
information of the public. A list of prohibited
fracturing fluids will be annexed to the
Regulations.

5.27

The Fish Hoek
Ratepayers and

Regulation 19 - We'd like to be informed of
the Section 19 website links.

A copy of Section 19’s requisite
websites be made available to us

Holders are required to make the information
available on their websites, it will be the task of
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Residents including measured surface level of | stakeholders to regularly view the website. All
Association methane around the drill sites. monitoring results are to be included which
would include ambient GHG emissions which
would include methane.
5.28 Centre for | Regulation 19(1) - Copies of all the rights, These Regulations deal only with exploration
Environmental permits, etc referred to in Regulation 6(h) and production of petroleum anticipating or using
Rights must be uploaded to the website of the holder fracturing technology. It is not possible to
and (particularly where there is no website) enforce requirements of other legislation under
made available to the public on request. these Regulations. Companies undertaking
petroleum exploration or production would be
required to have a website. These Regulations
require the holder to upload information to their
website.
5.29 WWF South Africa | Regulation 19 - Disclosure of information The content of what is required to be uploaded

Whilst WWF applauds the disclosure of
information as outlined, we would propose
that a specified format be undertaken that
facilitates the interrogation of data by
members of the public. Moreover, this data
should include not just information
contemplated in regulation 7, but also:
pressure tests and blowout prevention
equipment installation as per regulation 12;
well examination records as contemplated in
regulation 13(2); mechanical and integrity
test data and results as per regulation 15(6),
drilling fluid specifications and safety data
sheets as contemplated in regulation 17(2);
and decommissioning and monitoring data
as contemplated in regulation 20.

has been identified throughout the Regulation.
Regulation 22(3)(b) also requires the raw data to
be tabulated to assist with interpretation, but the
raw data must be retained and provided to
interested parties on request. It is therefore not
felt necessary to be prescriptive on the format of
the website.

A requirement has been included for the content
of the well file to be uploaded to the website. This
will provide the information on the various
pressure tests and tests undertaken on each
well.

The Financial Provisioning Regulations require
the  disclosure  of information  on
decommissioning, it is therefore not necessary
to duplicate those requirements here. The
Financial provisioning Regulations are cross
referenced throughout the regulation related to
decommissioning.
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5.30 Southern African | Regulation 19.1 - “All the assessment, It is intended that disclosure is to the public.
Faith monitoring, and reporting information ... Regulation 20(1) specifically makes this a
Communities’ Must be uploaded to the website of the requirement and would therefore not be in
Environment holder within 2 months of submission to the conflict with any other Regulations.
Institute relevant authorities or within 1 month from
approval and annually thereafter.” This public
disclosure requirement conflicts with earlier
regulations that required disclosure to the
competent authority only.
5.31 Endangered Regulation 19(1) is supported, and this The comment is noted.
Wildlife Trust should be the norm for all extractive based
activities in South Africa.
9.32 University of The | Disclosure of information regulations are | We  recommend that the | Transparency is a requirement from

Free State

inadequate - Regulations 19 (1), 19 (2) and
19(3) require that various information
sources be uploaded onto the website of the
holder. It is assumed that the ‘holder’ is the
permit holder.

It is unclear why information must be
uploaded onto the holder’s website, if it is not
required that this data and website be
publicly accessible. As the regulation stands,
it makes no sense to require the holder to
upload the data onto their own website, if this
data on the website is not publicly available.
If data is uploaded by the holder onto the
website of the holder, there is no way to verify
that all the data is loaded. The data should be
accessible and in a useable form.

Information ~ disclosure  and  public
accessibility of the data is especially
important in cases where multiple permit
holders from different oil and gas companies

regulations require that the data be
loaded onto a centralized website
run by an independent institution
that is responsible for data storage
and public access, to ensure all
relevant data is available and is in
a form that makes it useable.

stakeholders, and information sharing is a
principle that is upheld by Government. It is also
the duty of the holder to ensure information
sharing, leaving this to a third party would dilute
the requirement and could create loopholes. The
information on the holder's website would be
publicly available. The Regulations have made it
clear now that this is the requirement.

The content of what should be uploaded has
been identified and it is an offence not to comply
with the Regulations.
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may each obtain a smaller lease area to
explore for or extract gas in the Karoo. Proper
and public information disclosure will help in
regulating multiple companies and in
monitoring their environmental impacts,
which will be cumulative and on a regional
scale.

The comment is noted and information must be
available to the public.

5.33

Western Cape
Government

Regulation 19 (1) & (2): Further to the 2
month and 12-month periods — it is unclear
what informs these delays.

Provide clarity.

The timeframe has been removed. It is an
offence not to disclose the required information.

5.34

Southern African
Faith
Communities’
Environment
Institute

Regulation 19.2 - This broad requirement for
public disclosure is immediately reduced in
the following paragraph if “it may be shown to
directly relate to the availability of gas or
petroleum’s commercial value of the
holder's acreage”. Nearly all well
information may be classified into this
category, thus rendering 19.1 useless.

EIA information is not of any commercial value
and is made available to the public as a matter
of course as there is a comment period on the
documents. Environmental monitoring data has
no commercial value, obviously gas flows would
have commercial value but are not required as
part of these Regulations.

5.35

Endangered
Wildlife Trust

Regulation 19(3)e and (f) it is unclear who
audits the use of chemicals on site or who will
verify which chemicals are used. On the
basis of the polluter pays principle the holder
should pay for analysis of wastewater
samples and for the Department of Water
Affairs to collect those samples for testing
and we propose this takes place every three
months on site and downstream of the
impacted site.

A list of chemicals must be made available on
site as well as online.

The operational monitoring plan will be
developed by the experts preparing the
environmental impact assessment documents
(consolidated assessment report) that will be
consulted on through the public participation
process and then approved by the competent
authority. The detail of parameters for monitoring
and the monitoring frequency will be included in
the operational monitoring plan that will be
consulted through public participation and
approved through the EA process. The
requirement for monitoring is the responsibility of
the holder.

5.36

Western Cape
Government

Regulation 19(3): It is recommended that
information on incidents, such as spills, as
well as the various approvals or

It is recommended that information
on incidents, such as spills, as well
as the various approvals or

A subregulation has been added to regulation 20
to upload the audit report.
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authorisations also be made available on the | authorisations also be made
website. available on the website.

9.37 Southern African | Regulation 19.3 - In another twist, this The comment is noted but not supported. There
Faith paragraph then requires total disclosure of is no contradiction identified and these
Communities’ nearly all sensitive information, including the Regulations have been drafted in cooperation
Environment composition of the fracking fluids without any with DWS so there should be no contradictions
Institute loopholes and restrictions. The contradictions between the two sets of Regulations. The

between the regulations will immediately monitoring requirements will be set out in a plan

make them prone to legal battles and both for baseline and operational monitoring.

challenges. The plans will go through public participation and
then be approved in concurrence with the DWS
should they be acceptable.

5.38 Natural Justice Regulation 19(3) - Full public disclosure of

drilling fluid. Assuming the terms “drilling
fluid”, “fracturing fluid,” and “hydraulic
fracturing fluid” all refer to the same subject,
sections 14(4), 17, and 19(3) require a
disclosure of proppant, base carrier fluid and
each chemical additive to be used within the
operation. However, the Regulations are
unclear as to whether an applicant is obliged
to disclose the exact composition,
concentration, and volume of the chemicals
used, or whether the disclosure of the
additive’s trade names are sufficient.

The Regulations require that “The names of
all drilling fluids must be submitted to the
designated agency for approval prior to use”
(s. 14(4)). Given that these fluids can be toxic
and interact in ways harmful to the
environment and human health within the
formation, it is critical that the specific
chemical formulations be provided to the
agency.

We submit that each Applicant
must disclose the exact chemical
composition, concentration, and
volume of the additives used. Only
a thorough and transparent
disclosure of the chemicals
released in the environment can
facilitate  meaningful ~ waste
treatment, as well as environmental
and health risks assessment.

Moreover, the Regulations should
also require that these be made
available publicly, either on the
company or DFFE website.

The Regulation must set up a
regime ensuring that appropriate
waste treatment and environmental
and health protection and
environmental rehabilitation plans
are in place should an applicant

Regulation  20(1)(c) requires  anticipated
volumes of fracturing fluid, including proppant,
base carrier fluid and each chemical additive to
be used within the operation per year to be
uploaded to the website of the holder.

The list of drill fluid is required to be included in
the EA documentation which will be subjected to
a public participation process.

Regulation ~ 8(9)(c)(iii) indicates that an
integrated water and wastewater management




No. STAKEHOLDER COMMENT RECOMMENDATION RESPONSE
Protections on trade and industry secrets on | claim protection over proprietary | plan is required to be submitted with the EA
the composition of chemical components | chemical blends under relevant | documentation.
used during the process make scientific | trade secret laws.
inquiry, government regulation, monitoring
and any possible rehabilitation of the health
and environmental impacts of the process
very difficult. Many other potential problems
associated with the types of chemicals used
in the industry are left unidentified and
unmitigated.

5.39 Agri SA Regulation 19(3) - Disclosure of information | Include requirement that source | The requirement to identify the type and volume
— does not include requirement to disclose | and volume of process and | of water source for fracturing operations is
source and volume of process or produced | produced water used must be | included in regulation 16(1)(e)(i) and to disclose
water used. disclosed. this information in terms of regulation 20(1)(c).

5.40 The Onshore | Regulation 19(3)(c) requires the holder to | Thungela proposes that five-year | The comment is noted and the Regulation has

Petroleum upload anticipated volumes of fracturing fluid, | period should be deleted, and that | been amended accordingly.
Association of | including proppant, base carrier fluid, and | the reference should be to the end
South Africa each chemical additive to be used within the | of the development period,
operation per year for a five-year period. whenever that period ends.
Thungela is of the view that the five-year
period should not be specific because
development can take longer than five years,
but not necessarily last for a second five-year
period.
5.41 Pivotal  Farming | Regulation 19(4): This is misleading. This The make-up and concentration has been
(PTY)LTD should be the names of the fluids and their included. The trade name is also required.

entire chemical makeup and concentrations.

Is there mention of the storage and transport
of these fluids?

The doc does state in regulation 19 that the
hazard status of the substance, MSDS of the
substances etc must all be out on their own
websites during fracturing.

The comment is noted and correct.
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5.42 Treasure  Karoo | Regulation 20 (Well decommissioning and The requirements for post closure monitoring will
Action Group monitoring) - What are the requirements for be included in the documents required under the
post-closure monitoring and sustained casing Financial Provisioning Regulations, specifically
pressure monitoring? the environmental risk assessment report for the
determination of latent liability.
5.43 University of The | Regulation 20 Well decommissioning

Free State

does not address long-term monitoring -
Although all the requirements for well
decommissioning are listed, the regulations
do not specify how long such wells should be
monitored. Well decommissioning
requirements are intended to ensure
groundwater protection over the long term.
Various estimates have been reported for the
percentage of well integrity failure, ranging
from 1.9 to 3.4%, and the aging of well
components probably increases the risk of
failure by 18% with each additional well
inspection (Boothroyd, Almond, Qassim,
Worrall, & Davies, 2016).

The risk of leakage over the long term means
that a monitoring timeframe of 50 years after
well decommissioning may be necessary
(Hobbs et al., 2016; Huddlestone-Holmes et
al., 2018). This raises the question of who will
take responsibility for performing such a long-
term monitoring and carrying the associated
costs. Here, water taxes or production taxes
and royalties could prove useful. The
regulations should consider this aspect and
make provision for the funding required for
long-term monitoring, which will have to be
done by the state, as the decommissioned
wells will be handed over to the state after the

The timeframe for continuing the monitoring of
closed wells will be provided in the
environmental risk assessment report of the
proposed amendments to the Financial
Provisioning Regulations which are still to be
approved. The timeframe will need to be
projected through the determination of the risk
threshold which is the risk that is acceptable
after the closure objectives have been
implemented and the latent environmental
impacts have been calculated. The holder will
need to ensure sufficient funds are available for
undertaking the mitigation and management
measures until this time after which the
obligation will handed to the State.
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developer monitored the wells for an agreed-
upon time-period.

Abandonment of wells (as mentioned in

these regulations) should not be an option. Abandonment is a term used in the oil and gas
Wells should be transferred from the operator industry and does not mean abandonment
to DMR / PASA / DWA to take custody of without rehabilitation. The term has however
these wells, in order to maintain integrity of been removed from the Regulations as the terms
wells. The wells will have to be continuously decommissioning and temporary suspension is
maintained and monitored. It may never be used.

abandoned.

5.44 Wolfgang Preiser | Regulation 20 - Decommissioned wells Please see the response #5.43. The timeframe
should be monitored for 50 years or more and must be determined in the environmental risk
the responsibility and funding for this needs report prepared in terms of the Financial
to be considered. Provisioning Regulations.

5.45 Standard Bank Regulation 20 - Well decommissioning and | This period should be increased to | The timeframe has been amended as
monitoring: All exploration and production | a maximum of 180 days. A period | suggested.
must be decommissioned within 60 days of | of 60 day is too short. Public
final use. holidays and weekends will also

reduce the work week (weekday)
wherein the decommissioning work
will be carried out by the holder.

0.46 Jaco Burger Regulation 20 - Well decommissioning and Funding is provided through the Financial
monitoring - add an additional point.... Provisioning Regulations, as determined in the
(6) Sufficient funding by means of Bank environmental risk assessment.

Guarantee must be put in place before
commencement of activities, or funds must
be secured on an ongoing basis in a trust
fund, created for rehabilitation.
5.47 Centre for | Regulation 20: Insert 20(6) — the results Regulation 20(1)(a) requires the monitoring
Environmental referred to in 20(5) must also be uploaded to information prepared in line with regulation 8 i.e.
Rights the website of the holder and (particularly an integrated operational monitoring report, to

where there is no website) made available to
the public on request.

be uploaded onto the website of the holder.
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547A | The Onshore | Regulation 20 - Again, this requirement | T4 suggests that the regulation be | The comment is noted, and it is confirmed that
Petroleum appears to apply to hydraulically fractured | more specifically distinctive, which | PASA is part of the drafting team. The
Association of | and other exploration/production wells. can be done in conjunction with | Regulations only deal with exploration and
South Africa regulators such as PASA. production intending to utilise or utilising
fracturing technology. The decommissioning is
required to be undertaken in line with the
‘Onshore Well Decommissioning Guidelines”
issued by the Petroleum Agency South Africa.
5.48 The Onshore | Regulation 20(1) requires exploration and | Thungela therefore proposes a
Petroleum production wells to be de-commissioned | period of twelve months, because a
Association of | within sixty days of final use. well is implemented to last a long | The dictionary definition of “final use” will be
South Africa time, and during implementation | relied on. The period has been extended to 180
Firstly, the term “final use” is not defined, and | the well integrity is established and | days in line with a comment from Standard Bank.
secondly, the sixty-day period may be | reported on and would not pose a | The well decommissioning and monitoring would
entirely impractical, taking into the exact | risk. Thungela is also of the view | extend over several reporting periods for the
circumstances that are applicable to the | that a twelve-month period would | financial provisioning and into post closure so
exploration and production wells. be more aligned with the | there is not anticipated alignment between the
timeframes required to comply with | decommissioning and an annual updating of the
rehabilitation and financial | financial provisioning set aside.
quantum reporting, which is done,
annually.
5.49 Southern African | Regulaton 20(1) - The need to The timeframe has been extended.
Faith decommission all exploration and production
Communities’ wells within 60 days of final use is unduly
Environment short and rather impractical. There is no need
Institute for such a short period. The regulations
should rather concentrate on procedures
of decommissioning.

5.50 Agri SA Regulation  20(1) - Requirement to | Clarify what is meant by “final use”. | The term final use is defined in the dictionary as
decommission wells within 60 days of final ‘the ultimate use for which something is
use. It is unclear what is meant by final use. intended”.

5.51 Southern African | Regulation 20(4) - This paragraph stresses Please refer to the response to #5.43.

Faith
Communities’

the need for decommissioned wells to be
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Environment monitored — but is silent on the length of
Institute time for which it must be monitored.

5.52 Western Cape | Regulation 20(4): The provision requires that | The long-term  monitoring  of | The timeframe for continuing the monitoring of
Government decommissioned wells must be monitored. | decommissioned ~ wells  (after | closed wells will be provided in the

Internationally, one of the major concerns
related to gas wells is the ongoing monitoring
of decommissioned wells to ensure that such
wells do not result in ground water pollution
(i.e., these wells will exist in perpetuity and
will always present a pollution risk. This risk
is also related to the following item as
included in Appendix 1, clause 11 — the need
for continued monitoring of the integrity of the
well plug and the risk of seismic activities).

The provision relates back to the Minimum
Information Requirements that will be
applicable on ongoing operations (that are
still to be drafted). The long-term monitoring
of decommissioned wells (after closure
certificates are issued) must be addressed in
these draft Regulations or alternatively, the
Minimum Information Requirements, to
ensure that this does not become a state and
societal burden. In addition, this issue must

also be addressed in the Financial
Provisioning Regulations.
This  concern  also  informs  the

recommendation that a fixed percentage (up
to 20%) of the funds set aside for
decommissioning,  rehabilitation,  and
management of latent impacts, be retained
by the Minister.

closure certificates are issued)
must be addressed in these draft
Regulations or alternatively, the
Minimum Information
Requirements, to ensure that this
does not become a state and
societal burden.

environmental risk assessment report required
in the proposed amendments to the Financial
Provisioning Regulations which are cross
referenced. The timeframe will need to be
projected through the determination of the risk
threshold which is the risk that is acceptable
after the closure objectives have been
implemented and the latent environmental
impacts have been calculated. The holder will
need to ensure sufficient funds are available for
undertaking the mitigation and management
measures until this time after which the
obligation will handed to the State. Currently
there is no provision in the 2015 Financial
Provisioning Regulations for a risk threshold to
be reached so the funds for latent will remain
steralised.




No

STAKEHOLDER

COMMENT

RECOMMENDATION

RESPONSE

5.53

The Onshore
Petroleum
Association of
South Africa

Regulation 20(5): This regulation appears to
be highly impractical, as laboratory work
alone would take longer, as will the sampling.

T4 suggests that, as not all spikes,
anomalies or exceedances are
significant, a band of analytes
should be identified, which can be
monitored and report in the event
that the agreed-upon standard is
exceeded.

The regulation indicates that anomalies are to be
report within 12 hours of the anomalies are
identified, so this would be once the results have
become known. The requirement is only to
report the anomalies, the confirmation or
remedies would flow from the reporting.

5.54

Western
Government

Cape

Regulation 21(2): Coordination of additional
authorisation conditions. In various instances
the draft Regulations refer to “designated
agency” but in this instance it refers to
relevant decision-making authorities. This
reiterates the confusion between the
decision-making authorities.

Clarity must be provided on the
roles and responsibilities of the
various organs of state.

All authorities provide their licences or
authorisations for which they are the competent
authority. Should conditions be required such
conditions will be included in those licences or
authorisations. The Regulations provides for
standing  conditons  for  environmental
authorisations.

CHAPTER 6

Southern African
Faith
Communities’
Environment
Institute

Regulation 23(1) and (2) speak of offences
and penalties of persons but omit corporate
responsibilities.

Penalties will be applied to the applicant or
holder company.

6.2

Project 90 by 2030

There is no mention of the affected
communities. How are they informed and
protected? Community consultation is
essential and public participation in decisions
related to social and environmental wellbeing
are a priority. The NEMA preamble clearly
states: "it is desirable: that the law should
establish procedures and institutions to
facilitate and promote public participation in
environmental governance".

This operation requires an EA. Therefore there
is significant consultation on both the seismic
activity i.e. exploration prior to fracturing where
the baseline monitoring plan is important, and for
the exploration with fracturing and production
phases. There is also uploading of all monitoring
information and audit reports to the website of
the holder. There is a significant amount of
public participation with many opportunities for
consultation and monitoring. Environmental
governance is also achieved by the various
reporting and auditing requirements.

6.3

Endangered
Wildlife Trust

Regulation 22 (4) it is unclear who qualifies
as a stakeholder as contemplated by this
section and this is relevant as to who may be

The requirement is to make raw data available to
any person who asks. Stakeholder is defined in
the dictionary as “a person with an interest or
concern in something, especially in a business’.
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able to request results. Stakeholder must be The definition is wide enough to allow anyone
included in the list of definitions. with an interest in the operations to request the
information and that is the intention.
“Third party “must be defined.
The dictionary definition of “third party” will be
relied on.
6.4 Treasure  Karoo | Regulation 22 (General) The ability to trace back pollution to a specific
Action Group source is the reason for the major focus on

22(1): It is of critical importance that
where methane is detected in water, its
origin is determined and fingerprinted
(biogenic or thermogenic).

22(6): This database must be accessible
to the public.

22(7): Drill cuttings and flowback may
contain a variety of harmful substances
and singling out only radioactivity is not
sufficient or acceptable. These forms of
waste also contain hydrocarbons, heavy
metals and other potentially toxic or
harmful substances released from the
deeper geological strata and new
chemical bindings that may have formed
between the chemicals contained within
the geology and chemicals introduced
through the fracking fluids.

The regulations do not mention ancillary
infrastructure and activities, such as
venting, flaring, pipelines, roads,
compressor stations, separators and etc.
Would these components of the
operations be regulated separately (such
as roads and pipelines, which would
constitute linear activities), or should
these be included in the regulations?

baseline monitoring in the exploration phase
which does not yet utilise fracturing technology
(seismic survey operations).

Data held by the state is accessible unless there
is some commercial value to the data. This
regulation has however now been deleted from
the Regulations as any conditions needs to be
complied with, including a condition that data
must be captured into the departments
database.

Other pollutants will be determined as the
disposal options will require the classification of
the waste before treatment or disposal can be
undertaken.

The environmental authorisation will consider all
ancillary infrastructure. There is no need to
duplicate this infrastructure in these Regulations.
Should flaring be associated with the well pads
they will be covered under these Fracturing
Regulations.
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6.5

Standard Bank

“A person convicted of an offence in terms of
regulation 23 of these Regulations, is liable to
a fine not exceeding R10 million or to
imprisonment for a period not exceeding 10
years, or to both such fine of such
imprisonment.”

The holder will be the party
responsible for the activities
contemplated in the Draft
Regulations. As such, it needs to
be clear that holder (i.e., its
directors, officers, employees, duly
authorised representatives) will be
the party that will attract liability for
non-compliance under these Draft
Regulations.

The Regulations provide for the holder to be
guilty of an offence. The reference to the holder
should be clear and the person responsible will
depend on the set up of the entity.

6.6

WWF South Africa

Penalties - The penalties as contemplated
are not adequate when considering the scale
of investment required for the establishment
an operation of an extensive hydraulic
fracturing operation. We would like to
propose that the penalties be revised to
consider escalating fines for repeated
offences, and suspension of operations
licences where an operator has
demonstrated multiple failures due to
negligence or deliberate non-compliance.

In addition, where an offence results in
contamination of water or other
environmental damage, penalties should
include additional costs to address the
impacts. Such penalties could include direct
remediation, or investment in environmental
offsets for as long as the pollution will persist
where such remediation is not feasible.

Penalties are prescribed in the Act, so it is not
possible to increase penalties in these
Regulations. The Regulations now also refer
back to the NEMA.

Exploration and production operations are
activities that are subject to the provisions of the
Financial Provisioning Regulations. Funds are
therefore  available for remediation  of
environmental damage as identified in the
rehabilitation plans. Should the holder not
remedy a pollution situation the State can utilise
the funding. The State can also apply the Duty
of Care Provisions in section 28 of NEMA to
ensure that the holder remedies any pollution
caused. It is also possible to issue directives in
this regard. Utilising offsets to remedy pollution
would need to be considered on a case by case
basis. Specific mitigation measures cannot be
included in the Regulations.

6.7

Western
Government

Cape

Regulation 22(2): It is recommended that the
provision refers to “...collect samples or fluids
encountered in the exploration or production

The parameters to be sampled will be included
in the baseline monitoring plan which must be
submitted with the EIA documentation and must
be approved with the concurrence of the DWS.
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area, water or hydrocarbons for analysis and Regulation 22(2) speaks to methods of
interpretation.” sampling.

6.8 The Onshore | Regulation 22(2) - A sampling method or a | T4 suggests more specifications be | Sampling methods will be identified by the
Petroleum few need to be specified. Incorrect sampling | applied to the methods. applicant in the monitoring plans which must be
Association of | methods will result in a loss of key analytes prepared as part of the EA documents
South Africa like the volatiles. (consolidated assessment report) and will be

subject to public participation and then
approved.

6.9 Western Cape | Regulation 22(7): The provision requires that | It is recommended that these draft | The requirement for testing for radioactivity in
Government “Waste containing radioactive materials must | Regulations include the | surface water and boreholes is included in the

be managed in accordance with National | requirement that all drilling mud, | MIR for baseline monitoring and will be included
Radioactive Waste Disposal Institute Act, | sludge or cuttings and process | in the MIR for exploration and production using
2008 (Act No. 53 of 2008)”. water be tested for hazardous | fracturing technology. For waste, the waste must
chemical or NORMs prior to the | be classified before treatment and disposal in

However, these draft Regulations do not set | disposal thereof. The test result | line with the NEM: Waste Act requirements.
any requirement for the testing of waste | must inform the appropriate
products (drilling waste or process water). disposal thereof.

6.9A | Natural Justice Regulation 22(7) With respect to radioactive Waste which is radioactive is not specifically
waste, merely require compliance with the related to one sector but the management will be
National Radioactive Waste Disposal the same and covered under the requirements of
Institute Act, 2008, but they fail to provide the National Radioactive Waste Disposal
additional considerations tailored specifically Institute Act, 2008.
for hydraulic fracturing.

6.10 Western Cape | Regulation 24: Consider deleting the penalty The regulaton has been amended as

Government provision. There is no need to repeat suggested, there is now only a cross reference
provisions in draft Regulations that are to the NEMA Section 49B(1) provision.
already in the enabling Act, in this case
NEMA.

6.11 The Fish Hoek | Regulation 24 - The penalties are probably | More stringent penalties in Section | Penalties are fixed in the Act. Regulations are
Ratepayers and | too lenient for the known chancers in this | 24 not able to exceed what is provided for in the Act.
Residents field.

Association

6.12 Endangered Regulation 24 - The penalties provided for in The Regulation has been amended to refer back

Wildlife Trust section 34 of the National Environmental to NEMA. However section 34 of NEMA is not be

Management Act 108 of 1997 must be

applicable. This section refers to offences
committed in terms of legislation listing in
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included here making them applicable to Schedule 3 of NEMA and contains a long list of
offences under these regulations. legislation, most of which will not be relevant to
fracturing.
6.13 Western Cape | Regulation 25: In terms of section 13(1) of the The wording has been removed as suggested.
Government Interpretation Act, 1957, a law (including
regulations) comes into operation by default
on the date of publication in the Gazette. The
words “and come into operation on the date
of publication in the Government Gazette”
are unnecessary and should be deleted.
APPENDIX 1
1.1 These Regulations relates to fracturing which
1.1.1 University of the | The regulations only address unconventional requires a right under the MPRDA and does not
Free State oil and gas (UOG) extraction that requires exclude any base extraction method. The term
hydraulic fracturing, yet other stimulation ‘hydraulic” has been removed from the
techniques can be used to stimulate UOG Regulations to enable other media to be utilised.
resources (such as depressurization during
coalbed methane production). Certain UOG
production processes that also damage the
environment are therefore not regulated
under the current regulations. In these
regulations, all definitions, therefore,
pertaining to only HF should be revised to
include other stimulation techniques. The technology to be utilised will be identified in
the environmental impact assessment process.
In water-scarce areas HF could be performed This is also where alternatives will need to be
via waterless technologies, for example gel considered. These Regulations are intended to
or gas fracking. These technologies could deal with the management and impacts
also contaminate water resources. These associated with the extraction of petroleum
fracking technologies should therefore also resources through fracturing using any number
be regulated to protect the environment and of base extraction methods.
especially water resources.
1.1.2 | University of the | These regulations mainly refer to A wetland delineation study is included in the

Free State

groundwater protection. Groundwater should
however be protected in an integrated

MIR for Exploration and Production of Onshore
Petroleum Using Fracturing Technology. Pans,
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manner together with surface water, to
adhere to the principles of integrated water
resource management. Apart from the
baseline studies that are required by the MIR
document, surface water protection is not
addressed sufficiently. There is no reference
to the protection of surface water aspects, for
example, wetlands, by setback distances. It
is important to define wetlands and specify
protection zones properly. Wetlands include
pans, especially temporary pans. Temporary
pans are widespread in the Karoo and
although they have unique biota and are of
utmost importance to migrating biota such as
birds, they are grossly understudied. During
oil and gas extraction, surface water
resources that may be impacted, should be
continuously and appropriately monitored to
serve as an early warning system and to
enable the regulator to detect spillages
timely. It should be noted that the monitoring
of these unique systems cannot simply be
conducted by methods developed for
perennial systems.

even perennial pans are identified in the
screening tool through the inclusion of
Freshwater ~ Ecosystem  Priority  Areas,
Ecological Support Areas and Critical
Biodiversity Areas. There are also species layers
that include threatened bird species which
possible occurence have been modelled based
on among others vegetation, known presence,
suitable habitate etc.  Ongoing monitoring
through the operations is required through the
requirements of the integrated operational
monitoring plan which is subject to public
participation and approval by the competent
authority in concurrence with the DWS.

The monitoring of surface water is required as
part of the baseline monitoring which is
undertaken as well as the operational monitoring
and there is also a need to compare the
operational monitoring to the baseline results to
detect any possible deterioration of surface
water quality. The phased environmental
authorisation approval process i.e. approval of
the exploration without fracturing, then
exploration with fracturing and then production
will allow for a step wise decision-making
process which decision can be based on the
results of cumulative impacts as assessed
during the different environmental authorisation
application processes.

1.1.3

University of the
Free State

Fracturing and  fracturing  fluid
containment and monitoring hydraulic
fracturing are not addressed.

Ideally, for Fracture and fracturing fluid
containment, a risk assessment should be

The requirements of the MIR for Exploration and
Production of Onshore Petroleum Using
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conducted and submitted to the regulator.
Such a report must describe the control and
mitigation measures for fracture containment;
document the basis for the sealing
mechanism and demonstrate that adequate
control measures will be implemented.

Faults and igneous intrusions that may
impact the hydraulic fracturing seal
mechanism must be researched and
assessed and documented to demonstrate
that the risk of fracturing fluids migrating via
faults and intrusions beyond the designated
fracture zones has been mitigated.

Hydraulic fracturing must be monitored,
recorded, and reported to the regulator.
Hydraulic fracturing fluid must be confined to
the target zone and if monitoring indicates
that hydraulic fracturing fluid or hydraulic
fracturing flowback is migrating outside the
target zone, the holder must immediately
suspend hydraulic fracturing to prevent fluid
migration and may not resume until the
situation is corrected.

Fracturing Technology will identify the
information to be included in the EA documents
(consolidated assessment report) and the plans
that need to accompany the application. The EA
documents will be consulted through an
extensive public participation process as is
currently the requirements. Should aspects be
missing it would be possible for I&APs to identify
the gaps. In addition the said MIR will be
gazetted for public comment before being
implemented. The list of fracturing fluids to be
used is required to be included in the EA
documentation  (consolidated  assessment
report), including the material data sheets. The
ground water studies will determine the possible
penetration of these fluids into intrusions and
faults using models and other groundwater
pollution detection methodologies.

Monitoring and reporting is required. An
operational monitoring plan is identified in the
Regulations and the MIR provide more detail on
the content of such plans.

University of the
Free State

Revise the wording of the following
regulations.

Regulation 1 (2): “The holder must plan for
multi-well pads and horizontal drilling
technologies in order to maximize the
spacing between neighbouring wells and
minimize cumulative surface impacts of the
operation, where this is not possible the
reasons must be documented in the

Revise to “The holder must plan for
multi-well pads and horizontal
drilling technologies in order to
optimize the spacing between
neighbouring wells and minimize
cumulative surface impacts of the
operation, where this is not
possible the reasons must be
documented in the documents
supporting the application for
environmental authorization.”

The amendment has been made as suggested.
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documents supporting the application for
environmental authorization.”
1.1.5 | University of the | Regulation 7 a) “must be set at least 30 m | Revise to “must be set at least 30 | The amendment has been made as suggested.
Free State below the base of the unexpected deepest to | meters below the base of the
protect unexpected fresh water found below | deepest fresh water and must be
the surface casing shoe” cemented to the surface to protect
unexpected fresh water found
below the surface casing shoe”
1.1.6 | University of the | Regulation 7 c) “where cementing to the | Revise to “where intermediate | The amendment has been made as suggested.
Free State surface is technically infeasible and may | casing is set solely to protect fresh
result in lost circulation or both, cement must | water encountered below the
be brought to a minimum of 180, above the | surface casing shoe and where
shallowest freshwater zone encountered | cementing to the surface s
below the surface casing shoe” technically infeasible and may
result in lost circulation or both,
cement must be brought to a
minimum of 180 meters above the
shallowest ~ freshwater  zone
encountered below the surface
casing shoe”
1.1.7 | University of the | Regulation 7d) “may not be used as a Revise to “Intermediate casing | The amendment has been incorporated.
Free State production string in the well in which it is used to isolate fresh water must not
installed” be used as the production string in
the well in which it is installed and
must not be perforated for
purposes of conducting a hydraulic
fracture treatment through it”
1.1.8 | University of the | Regulation 4: “Cement placed in the well bore | Revise to “Cement placed into the | The requirement for the foamed cement slurry

Free State

must meet the standards of APl “10 A
Specification for cements and materials for
well cementing’ or ASTM “C150/C150M
Standard Specification for Portland Cement”.

well bore must be cement that is
manufactured to meet the
standards of APl “10 A
Specification for cements and
material for well cementing” or
ASTM “C150/C150M  Standard
Specification for Portland Cement”
and foamed cement slurry must be

has been included but as a new sub regulation.
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prepared to minimise its free water
content in accordance with APl “RP
10B -4 Recommended Practice on
Preparation and Testing of Foamed
Cement Slurries at Atmospheric
Pressure.”

1.1.9

University of the
Free State

Regulation 4 (6): “Tests contemplated in
paragraph (4) must be conducted using the
equipment and procedures established in the
API “RP 10 B-2 Recommended Practise for
Testing Well Cements” and Foamed cement
slurry must be prepared to minimise its free
water content in accordance with API “RP
10B-4  Recommended Practise on
Preparation and Testing of Foamed Cement
Slurries at Atmospheric Pressure”.

Revise to: “Tests contemplated in
sub -regulation (4) must be
conducted using the equipment
and procedures established in the
current APl “‘RP 10 B -2
Recommended Practice for Testing
Well Cements” and APl “RP 10B -4
Recommended  Practice  on
Preparation and Testing of Foamed
Cement Slurries at Atmospheric
Pressure.

The sub regulation has been amended as
suggested.

1.1.10

Treasure  Karoo
Action Group

Regulation  2(b):  Where applicable,
groundwater also needs to be protected from
the potential contamination from deep saline
aquifers.

The suggestion to include “deep saline aquifers”
has been included as suggested.

1.1.11

Angela Conway

Planning - No amount of planning for wells
will mitigate the destructive impact of multi
wells. The devastation caused by clusters of
fracking wells is clearly documented. From
destruction of roads, to dust pollution, to
completely destroying the sense of space
where fracking takes place the environment
is destroyed.

Well construction - It has been shown that
despite efforts to make wells secure leakages
occur, the guidelines do not detail how
leakage will be contained. South Africa is
already a water scarce country. The dangers
of destroying the precious underground water

The EA process is required to assess the
impacts, to determine the significance, to identify
if mitigation measures are possible to be
implemented and if so if the residual impact
would be acceptable. Mitigation measures are
then included in the EMPr for the site which must
be implemented through construction and
operation. Monitoring of environmental quality is
then required to ensure that the measures are
meeting the environmental objectives agreed to
be acceptable.

The input is noted, however, construction
standards must be applied to well construction
and mitigation and monitoring measures are
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sources is simply too great to allow. Without
water we will literally die.

There is no mention of pipeline management.
What if leakages occur in the transportation?

identified and will need to be adhered to by the
holder.

The construction of pipelines will be considered
in the EA process, as these are activities already
managed through the EIA Regulations.

1.1.12

Angela Conway

Cement requirements and compression
testing

e The risk of leakage is too great.

e The cement slurry is a pollutant in itself.

e Local livelihoods and more especially
food production will be negatively
impacted upon.

Blowout prevention and pressure testing
Once an accident occurs it is simply too late.
The drilling companies have a history of
walking away from disasters leaving local
people baring the consequences.

The comment is noted, however, these
Regulations are intended to managed the
fracturing process.

NEMA provides for the enforcement of the “Duty
of Care” should a holder attempt to walk away
from pollution. In addition, prior to the approval
of any fracturing operation, the applicant and
holder will be required to comply with the
Financial Provisioning Regulations.

1.1.13

Angela Conway

Mechanical integrity testing and
monitoring - Who will ensure these tests are
undertaken? The rural areas like the Karoo
where fracking is likely to take place are
difficult to patrol. There is a risk that drilling
companies will fail to undertake the required
tests and will take shortcuts to maximize on
profits to the detriment / destruction of natural
resources.

Regulation 16(1) identifies various activities for
which verification inspections must be
undertaken before the activities is undertaken.
Mechanical integrity testing is one of these
activities see 16(1)(@)(v). In addition a well
engineer is required to be appointed who is also
responsible for ensuring that the necessary
testing and monitoring is undertaken as
required.

1.1.14

Angela Conway

Well decommissioning or closure - The
infrastructure remaining on closure of wells
will leave a lasting scar on the environment.
It is impossible to wipe clean the immense
damage which will be caused. Rehabilitation
is costly if even possible and drilling
companies are likely to walk away.

The holder is required to implement the
provisions of the Financial Provisioning
Regulations which provides the requirements for
setting aside funds for decommissioning and
post closure management of impacts. Should
the holder not undertake these activities, the




No.

STAKEHOLDER

COMMENT

RECOMMENDATION

RESPONSE

DMPR is empowered to undertaken the activities
using the funds set aside.

1.1.15

Derek
Attorneys
Conveyancers

Light

&

In paragraph 3(6)(a) of Appendix 1 to the
draft HF Regulations it is required that
surface casings for exploration or production
wells be set to a depth of 60m below the base
of the deepest fresh water or at least 100m
meters above the top of the expected
petroleum bearing zone, whichever comes
first. The shortcoming of this provision is the
absence of the definition of “fresh water”. The
Karoo generally has water that is considered
‘brak” (saline), but which is nevertheless
used as household and drinking water by
humans, as drinking water by livestock and
game and as irrigation water for crops. In line
with the precautionary principle, the term
“fresh water” should therefore be replaced
with “groundwater”.

The comment is noted and the reference to fresh
water has been deleted and change to “usable
water” which is a defined term, and includes
drinking water and water that can be used for
agriculture.

1.1.16

Wolfgang Preiser

The regulations do not address specific
measures to contain fractures to the
production zone, or to prevent fluids from
migrating beyond this area. Operators should
have to monitor these risks and report to the
regulator. If monitoring shows that fluid is
moving outside the production zone,
operations must stop until the situation is
corrected.

These are aspects that must be considered
through the EA and WUL process. The
monitoring and compliance aspects are dealt
with through these proposed Regulations. These
proposed Regulations are also to deal with well
construction and testing standards.

1117

Wolfgang Preiser

Fracturing fluid management is not
addressed. A risk management plan for each
well to be fractured should be required,
including the chemical ingredients and the
volume and concentration of the fluid
additives.

The management of fracturing fluids will be
addressed in the integrated water and
wastewater management plan which must be
submitted by the applicant with the EA
documentation  (consolidated  assessment
report) as identified in regulation 8(9)(c)(iii) and
8(14)(c).
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1.1.18 | BirdLife South | The detail in Appendix 1 appears to stretch The Appendix identifies objectives, sets
Africa the mandate and jurisdiction of the DFFE. A requirements for pressure testing and refers to
South African National Standard ought to be well  construction standards which are
developed by the Standards Institution that internationally recognised. Where international
draws on international standards but is standards have been referred to, it is not
customised to suit South Africa. Such a necessary to reinterpret them as they are
standard can be cross-referenced in the internationally recognised and would therefore
legislation, and more readily adjusted or be the international standard to be applied based
revised to keep up with changes and on the best experience obtained to date.
developments in technology that may be
more environmentally friendly (for example,
air fracking, improved equipment design, The standards have specifically been contained
casings etc). It is important that the in an Appendix to allow for updating over time.
Regulatory requirements do not hinder
progress toward methods with less
environmental impact or provide an excuse
for applicants not to use the most suitable
and least harmful materials and techniques.
1.1.19 | Western Cape | Appendix 1 should also be amended to The monitoring programme will be included in
Government address the monitoring and management of the “integrated operational monitoring plan”
gas flows and fugitive gases (including which is to be included in the documents
flaring). submitted with the EIA documentation as
indicated in regulation 8(9)(c)(ii). These
documents will be consulted as per the
requirements of the EIA Regulations and
approved by the competent authority. The plan
must be implemented prior to commencement
as identified in regulation 8(11).
1.1.20 | Western Cape | Appendix 1 Clause 3(2): The meaning of the | Sentence to be reworded. The wording has been removed and the
Government sentence is unclear, particularly the phrase sentence simplified.
‘...may be subjected during dripping,
production hydraulic fracturing’
1.1.21 | Western Cape | Appendix 1 Clause 3(7)(c): This clause states | Insert unit of measurement. The unit of measure has been included.

Government

that “cement must be brought to a minimum
of 180, above...” — it seems that the unit of
measurement has been omitted.
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1.1.22 | Western Cape | Appendix 1 Clause 7(5): Typographical error | Change to “API standard 53”. The amendment has been made as suggested.
Government — refers to “current SPI standard 53” when it

seems it should be “API| standard 53".

1.1.23 | Western Cape | Appendix 1 Clause 8(10): Typographical | Suggest it should read “a more | The amendment has been made as suggested.
Government error — sentence reads “a more sensitive | sensitive deep offset well of

deep offset well comparable depth to | comparable depth to fracturing
fracturing depth”. depth”.

1.1.24 | Western Cape | Appendix 1 Clause 1(9): Suspension of a | Provide clarity to achieve The suspension of a well as identified in
Government well. This provision appears to be contrary to | consistency. Appendix 1 is a suspension as part of normal

the draft Regulations where the holder may operating procedures, whereas the reference to
suspend on faults being detected — under regulation 16(4) refers to suspension in an
those circumstances the holder must emergency situation. Paragraph 9 of Appendix
suspend operations without the designated 1 has now been moved to regulation 21.
agency'’s approval.

1.1.25 | Western Cape | Appendix 1 Clause 11: A decommissioning The clause 10 refers to well decommissioning
Government plan must also consider the following: specifically. More general decommissioning of

the operation will be covered through the
* The proximity of water uses, and decommissioning plan required in terms of the
* The proximity of surface and subsurface Financial Provisioning Regulations.
water sources.

1.1.26 | Western Cape | Appendix 1 Clause 11(3): The provision is These aspects will be covered through the

Government silent on the rehabilitation of the well pad decommissioning requirements of the Financial
(which can be up to 2ha) and the access Provisioning Regulations.
roads (which can be more than 6m in width to
accommodate heavy vehicle access).

1.1.27 | Jaco Burger WELL CONSTRUCTION STANDARDS
The APl standards are internationally

General note with regards to API standards - recognised based on many years of experience
Why is APl standards prescribed. The in the use of the technology. It is therefore
conversion factor used for this document is appropriate to refer to these standards.
fundamentally flawed. The figures in this Conversions rates are well documented and it
section is factually incorrect. would not be a difficult task.

1.1.28 | The Onshore | Clause 1(2) is not applicable to all onshore oil | Thungela therefore proposes that | These regulation deal only with fracturing.
Petroleum and gas developments. Horizontal well | clause 1(2) should be amended to | Where coal bed methane use fracturing
Association of | drilling is not feasible for CBM development. | accommodate developments such | technology it would be included under the
South Africa Thungela would make use of vertical wells | as CBM and should not be




No. STAKEHOLDER COMMENT RECOMMENDATION RESPONSE
and multi-well pads are not possible. Each | prescriptive, but dependent on | management requiements of the NEMA
vertical well has its own well pad, spaced | each exploration and production | Fracturing Regulations.
between 25 and 40 acres apart. Only shale | project.
and thick, clean coal seams are favourable
for horizontal drilling. In Thungela’s case, the
coal seams are interbedded with mudstone
layers, resulting in a profile that looks like a
“‘barcoded” production zone.

1.1.29 | The Onshore | Clause 3(6) is primarily applicable to shale | Thungela therefore proposes that | These regulation deal only with fracturing which
Petroleum development. CBM resource geology does | the depth should not be prescribed, | requires a right or permit in terms of the
Association of | not necessarily allow for casing installation to | but rather dependent on the | MPRDA..

South Africa comply with prescribed depths. Well design, | particular circumstances of each

including casing, should be installed on a “fit | exploration or production project.
for purpose” rather than being prescribed.
Thungela’s resource geology does not allow
for a 100m space between the top of
expected gas bearing zone and nor is there
always a 60m space below the deepest
potable aquifer.

1.1.30 | The Onshore | Clause 3(7) is also not applicable to CBM | Thungela submits that a “one size | Deviation from a standard has been provided for
Petroleum development, because the geology is uniform | fits all” approach cannot be applied, | with adequate motivation and approval from the
Association of | and well understood over the entire resource, | and that the requirements must be | designated agency. If there are changes to a
South Africa and no unexpected fresh water is likely to be | determined on a case-by-case | design or layout that was submitted through the

encountered. All shallow aquifers would
already be behind pipe and cement during
installation of surface casing string. In
addition, due to the depth of the production
zone (between 150m and 350m), there is not
enough space to add another casing string.
In Thungela’s resource development, it would
be best to install conductor casing, surface
casing and instead of intermediate casing,
production casing that is cemented to surface
(with a total of three and not four casing
strings due to shallow development depths).

basis. The intermediate casing is
more applicable to Karoo shell gas
development than CBM
development in Limpopo.

Clause 3(7)(b) Thungela proposes
that the production casing should
not only be cemented to 150m
above the top of the perforated

EA process an amendment in terms of the EIA
Regulations will be required.
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Clause 3(7)(b) requires production casing to | zone. This is not global good | The possibility to deviate from a standard has

be set and fully cemented to 150m above the | practice. Thungela is of the view | been provided with adequate motivation and

top of the perforated zone. that it is best to cement the | approval from the designated agency.
production casing string all the way

Clause 3(7)(c) requires cement to be brought | to surface. Cementing to surface

to a minimum of 180m above the shallowest | provides better well integrity and

freshwater zone where cementing to the | environmental and aquifer

surface is technically infeasible and may | protection.

result in lost circulation or both.
Clause 3(7)c) and (f) Thungela

Thungela is of the view that if cement cannot | proposes that these aspects should

be successfully circulated to surface during | be clarified to avoid confusion.

the cementing work, the well should be

abandoned, because during the drilling

operations, there will already be an

awareness of any loss of circulation in the

hole prior to the installation of the casing and

trying to cement the well. The well can be

moved to an alternative position.

Clause 3(7)(f) is not clear whether this

measure only applies to intermediate casing

installations or also production casing

installations. Thungela’s view is that an offset

well on the same well pad puts the main

production well at risk of fracture propagation

between the two wells and is undesirable.

1.1.31 | The Onshore | Clause 4(5) contradicts the provisions of | Thungela proposes that this | The ability to use abstracted water for cement
Petroleum Proposed Regulation 4 and in particular, | contradiction should be addressed. | slurry tests has been retained as the amount of
Association of | Proposed Regulation 4(a). water will not be large.

South Africa

1.1.32 | The Onshore | Clause 4(6) is based on API standards and is | Thungela proposes that this | The industry must ensure that compliance is
Petroleum not necessarily readily available in South | provision should be amended to | possible. If no laboratories are currently able to
Association of | Africa. Thungela understands that there are | allow testing according to | provide the necessary tests, the industry will
South Africa no current cement testing labs available that | applicable ~ and  appropriate | need to engage with laboratories to update their

can conform to this standard.

standards from time to time at
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accredited laboratories in South | tests and apply for recognition to undertake the
Africa. tests.

1.1.33 | The Onshore | 4(7) T4 suggests that this prescriptive | The possibility to deviate from a standard has
Petroleum regulation be stipulated by | been provided with adequate motivation.
Association of rheology in conjunction with the
South Africa Well Engineer.

1.1.34 | The Onshore | Clause 5(4) requires hydraulic fracturing | Thungela therefore proposes that | It's the production liner being tested the casing
Petroleum string to be either strung into a production | testing should be done on surface. | string already has been pressure tested.
Association of | liner or run with a packer set and must be
South Africa tested. Thungela questions why hydraulic

fracturing string needs to be tested down the
hole. Thungela is of the view that the string
can be tested on surface including hold
pressure and any leaks can then be visible to
the observer. Testing down the hole would
only test the casing strings pressure and not
the fracturing string because the fracturing
string is on surface during the stimulation
process. Thungela is of the view that the
provisions defeat the object of testing the
fracturing string.

1.1.35 | The Onshore | Clause 5(6) does not makes sense. There is | It is proposed that this Regulation | The regulation has been reconsidered and
Petroleum no annulus between the hydraulic fracturing | should be reconsidered. removed as suggested.

Association of | string and casing. The treatment is done via
South Africa the production string and the production

string takes all the pressure until the targeted
production zone breaks. The hydraulic string
is situated from the fracture rig to the fracture
head screwed into the production casing. The
prescribed test pertains to mechanical
testing, discussed below.

1.1.36 | The Onshore | Clause 6(1) requires formation pressure | It is proposed that this provision | Deviation from a standard has been provided for
Petroleum integrity testing below the surface casing and | should be amended so that it is | with adequeste motivation where the standard is
Association of | below all intermediate casings. applicable to the relevant | not relevant. Such deviation must be approved
South Africa circumstances only i.e., where the | by the designated agency. If there are changes

formation is under pressure.

to a design or layout that was submitted through
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This is not applicable to CBM operations, and the EA process an amendment in terms of the
the producing formation is not under EIA Regulations will be required.
pressure.

1.1.37 | The Onshore | Clause 7 (blowout prevention and pressure | Thungela  proposes that a | These proposed Regulations deal only with
Petroleum testing) does not apply to CBM operations. | distinction should be made | fracturing which requires a right or permit in
Association of | Unconventional resources are not under | between conventional and | terms of the MPRDA.

South Africa pressure and there is no risk that a blowout | unconventional onshore
can occur. development to address
applicability.

1.1.38 | The Onshore | 8(8): An arbitrary well that happens to be | T4 suggests that an offset well be | A plan is proposed by the holder and approved
Petroleum close cannot be selected. identified through simulation. by the designated agency. The provision does
Association of indicate that the distance could be 100m or
South Africa more.

1.1.39 | The Onshore | Clause 8(10) requires tiltmeter | Thungela therefore proposes that | The regulation makes it clear that the tiltmeter is
Petroleum measurements to be taken. Thungela is of | this provision should be amended | to be in a shallow offset well.

Association of | the view that one cannot have tiltmeters | to be applicable to offset wells only.
South Africa within the fracturing well, and only in an offset
well.

1.140 | The Onshore | Clause 8(11) to 8(14) contains measures that | Thungela therefore proposes that | Deviation is possible, subject to PASA’s
Petroleum would add significant extra cost and would | these Regulations should be | approval.

Association of | result in uneconomical well development | carefully considered, to only
South Africa costs for CBM developments. Thungela is | include those requirements which
also of the view that this is not necessary, in | are absolutely necessary and not
order to provide appropriate environmental | just “nice to have”.
protection.

1.141 | The Onshore | Clause  8(15) requires  temperature | Thungela supports the distinction | The Regulations only deal with fracturing as a
Petroleum measurements.  Monitoring  specifically | between shale development and | technology.

Association of | mentions shale formations and it is therefore | CBM implicit in this provision, and
South Africa not applicable to CBM developments. proposes that the Proposed

Regulations should, as proposed
above, all make a distinction
between  conventional  and
unconventional development.

1.142 | The Onshore | 9(b): This is an impractical. T4 suggests that a license holder | The comment has been considred and it has
Petroleum should be allowed to keep a well in | been confirmed that 180 days, which is the

suspension as long as is required
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Association of provide it isnt monitored, in | timeframe allowed to keep a well in suspension
South Africa accordance with its risk. is a reasonable timeframe.
1.1.43 | South African | Appendix 1 - Section 6 (a): What is meant by The term has been amended to “usable water,
National Parks “deepest fresh water”? What is considered as which is defined.
fresh water? Is there some sort of quality
guideline which can be stipulated here? This
could be open to various interpretations.
1.1.44 | South African | Appendix 1 — Section 7 (a): There appears to The sub regulation has been amended.
National Parks be a missing word in the following sentence: Paragraph 7 has been amended to be inline with
“...must be set at least 30 m below the base paragraph 6.
of the unexpected deepest... to protect the
unexpected...”
1.1.45 | South African | Appendix 1 — Section 1 (3). SANParks is of The APl standards are international best
National Parks the opinion that government should not practice within the industry.
exclusively rely on industry standards
published by the American Petroleum
Institute (API) instead should consider
International Standards and Best Practises.
1.146 | Pivotal Farming | Appendix A 6a) - What is the definition of The term “fresh water” has been amended to
(PTY)LTD fresh water? This is not specific enough. The usable water which includes drinking water
Karroo generally has water that is considered which must meet the SANS specification for
“brak’/saline but is still used as household drinking water and water that can be used for
water or irrigation as it is all that is available. agricultural purposes which must also meet the
specification of the DWS water quality guidelines
The words “fresh water” should be replaced on agricultural use of water.
with “groundwater”.
1.147 | Pivotal Farming | As groundwater of much of the Karroo is not The comment is noted and agreed with. The
(PTY)LTD suitable for cement slurry mixtures and can proposed Regulations seek to enforce water

be considered non-potable, it will need
treatment, or be sourced elsewhere. Should
the water be treated, the brine/evapourite
generation must also be considered in the
Water Use Licence application.

treatment or the import of water into the area
which is water stressed.
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1.1.48 | Pivotal Farming | Who will be the designated agency and PASA is the designated agency. Audits are
(PTY)LTD where is the quality control? There should be external and the well engineer is an independent
at least one independent tester. specialists.
These checks are critical to the safety of the
environment and ensuring that the gas/oil is
retrieved for economic reasons.
APPENDIX 2
1.2. Appendix 2 (1) (m) seismic events are The cracking and damage to buildings will be
121 | The Fish Hoek | interesting as cracking the substrate determined through the baseline monitoring. Any
Ratepayers  and | foundations may take a while before causing changes or increases in cracking or subsistence
Residents collapse and these are expected events. will be identified through the operational
Association Again, we are not convinced that the gain is monitoring.
worth the cost. It is these fracking caused
seismic events that are causing an The comment on the costs versus the benefits
international decline in these sites’ property are noted.
values.
1.2.2 | Justine Rudman- | Appendix 2: Content of a post hydraulic The report will be included in the audit reports
Koekemoer fracturing report, the regulation should be which must be uploaded on the website of the
changed that this report is also available to holder as per regulation 20.
the public.
1.2.3 | Western Cape | Appendix 2: As highlighted in the comments Information on the well integirity is collected
Government above, a single well may be subjected to throughout the operations and quarterly audit
several hydraulic fracturing events during its reports must be submitted which contain the
lifetime to enable the continued production of information on well integrity. Wells must be
gas flow. It is recommended that the report temporarily suspended and plugged after each
referred to in this appendix, be compiled after fracturing event and a post well fracturing report
every hydraulic fracturing event (especially is required to be prepared and submitted 90
as it cannot be predetermined that a specific days after fracturing of each well is complete,
hydraulic fracturing operation will be the final please refer to regulation 17.
one in the life of that well).
124 | Western Cape | Appendix 2 Clause 1: As highlighted in the There are currently no air quality monitoring

Government

comments above, the post hydraulic
fracturing report will not only be of relevance
to the Minister responsible for water
resources. It will also be of relevance to the

emission requirements for well heads.
Continuious ambient air quality monitoring is
required.
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Minister responsible for environmental affairs
as it includes air quality aspects.

1.2.5

South African
National Parks

Appendix 2 and Appendix 3: There is no
mention of the need to characterize the site
and document the geological substrates in
which these operations will occur. Knowing
the lithology and location of various
formations and faults will be critical for such
hydraulic fracturing operations and the
authorites who will be approving and
monitoring such operations will need to know
this basic kind of detail about the site.

Geology will be assessed in the EA process.

APPENDIX 3

1.3.
1.3.1

The Fish Hoek
Ratepayers and
Residents
Association

Appendix 3 (1) (e) the independent
environmental control officer must have
“control” authority and not just be an admin
paper pusher as contained in this section.
That control being the authority to stop
operations when breaches or requisite
paperwork is not being produced timeously to
their satisfaction or the toxic risks are too
high.

The roles and responsibilities of the ECO have
been identified and the majority of tasks related
to monitoring and reporting. There is also a well
engineer required on site who has technical
knowledge and is able to manage day to day
activities on site.

1.3.2

April Gehle

2 (b)The holder must notify fourteen days
before commencement for inspection, this
period of notification is not long enough. The
lack of specialists in South Africa to do these
inspections would mean that a longer period
would be required so that an expert /
specialist may be available. Would
exploration or production commence without
the inspection? What would happen if the
inspector could only carry out the inspection
at a date later than two weeks prior to
commencement?

The notification of commencement is to allow for
compliance monitoring to be implemented. On
commencement a well engineer must be in place
who will oversee the day to day operations on
site, this person is well qualified. The officials
from PASA are also qualified to manage the
industry. Should inspections not be undertaken
on aspects required, commencement of that
activity may not commence.
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1.3.3 | Wolfgang Preiser | The waste management plan should The requirements of the EA process include the
consider both solid waste and wastewater submission of both a water and waste water plan
and include transport, storage and as well as a solid waste management plan. The
management of wastewater and other volume of recovered fluid is also required to be
substances used, and procedures for as part of the integrated water and waste water
preventing and addressing spills. It should plan.
monitor and report on the actual volume of
recovered fluids, the chemical composition of
these fluids, and any radioactive fluids that
were identified.

1.34 | Standard Bank Paragraph 2(h) of Appendix 3 states that the | We recommend insertion of the | The timeframe for the submission of the post-
holder must compile and submit to the | deadline for submission of such | fracturing report has been provided and is 90
designated agency and Minister responsible | report. days after fracturing has been completed.
for Water Affairs, a detailed post-hydraulic Please refer to subregulation 17(1).
fracturing operational report for review, but
does not state by when the report must be
submitted.

1.3.5 | Western Cape | Appendix 3 Clauses 1c (i) and e: Reference | Insert appropriate definition for | The definition of “independent” also includes the

Government is made to ‘“independent environmental | “independent environmental | ECO.
control officer” — but same is not defined and | control officer”.
the term is used inconsistently (see clause
2e).
1.3.6 | Western Cape | Appendix 3 Clause 1 (g) and (h): Reference | Correct term must be adopted and | The term is identified as “chance find protocol”,
Government is made to “chance finds protocol” as well as | applied consistently. and this term has been used consistently
to “change finds protocol”. through the Regulations.

1.3.7 | Western Cape | Appendix 3 Clause (1)(g): It is not clear why | Provide clarity. Heritage issues are singled out as a Heritage

Government the heritage issues are singled out here. Specialist must be identified to undertake
periodic inspections and to be on hand should
any artifacts be identified.

1.3.8 | Western Cape | Appendix 3 Clauses 1 and 2: These clauses | Clarity required. The conditions have been amended to only refer

Government provide that “the following conditions are to the EAs.

applicable to the issuing of a right’ as
contemplated in regulations 7(1), (4) and (7).
It is unclear why these clauses do not simply
refer to exploration right, environmental
authorisation for hydraulic fracturing, and
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production right respectively as the cited
regulations deal with the documents required
when applications for those rights are
submitted to the relevant authorities.

1.3.9

Centre
Environmental
Rights

for

clause (1)(c): Appointments must be in
writing.

clauses (1)(d) and (2)(d): “provide in writing”.

Clause (1)(e)(x): Audit report must be
uploaded to the website of the holder and
(particularly where there is no website) made
available to the public on request.

Clause (1)(e)(xi): Notice of incident must
also be given to IAPs and local communities
within 24 hours.

The requirement to upload the audit has been
added. The holder must have a website so
documents could be downloaded.

The incidents will be included in the audit reports
which will be made available to the public.

1.3.10

Centre
Environmental
Rights

for

clause (2)(e)(ii): Must be uploaded to the
website of the holder and (particularly where
there is no website) made available to the
public on request.

clause (2)(g)(viii)(ii): Must be uploaded to the
website of the holder and (particularly where
there is no website) made available to the
public on request.

clause (2)(g)(viii) (jj): This information must
also be given to IAPs and local communities.

clause (2)(h): Must be uploaded to the
website of the holder and (particularly where
there is no website) made available to the
public on request.

It is now a requirement for the holder to have a
publically accessible website on which all
documents are to be uploaded. Any incidents will
be included in the audit reports which will be
uploaded.
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1.3.11

Natural Justice

Need for chemical analysis of waste

The Regulations presently lack guidance on
a system for testing fracking waste. Because
fracking waste is more than the sum of the
chemicals that enter the formation and those
that come out of them - the chemicals
injected and already present in the formation
can undergo various transformations,
producing new substances in the process — it
is critical to test the waste to know what it
needs to be treated for. This testing must
occur on an ongoing basis and must seek to
identify a wide range of substances. It
appears that some space may be made for
such testing in the Regulations — “(iv) details
of hydraulic fracturing and process water
management programme, including testing
programmes and operations which expands
on the plans contemplated in regulation 7" (S
14.3.b.iv). Nevertheless, there is not
presently a specific requirement for what that
testing program and operations must contain,
which is a significant gap.

The Waste Act requires that waste that is treated
or disposed of is required to be classified. There
is no need to duplicate the requirements of the
Waste Act in these proposed Regulations.

1.3.12

Natural Justice

Specific comment on waste management

The Regulations as proposed contain several
strong provisions for managing waste from
hydraulic fracturing. Nonetheless, additional
detail and improvements on several points
are necessary to reduce the risk of harm from
these large volumes of toxic materials.

No pit use allowed




No.

STAKEHOLDER

COMMENT

RECOMMENDATION

RESPONSE

The Regulations state - “The following
activities when undertaken in terms of an
exploration or production right for onshore oil
and gas intending to or utilising hydraulic
fracturing are prohibited...(e) The storage of
process water for reuse or disposal in pits or
pollution control dams; (f) The storage of drill
cuttings, sludge and waste other than in
above ground tanks or leakproof skips...”
These are important requirements to
maintain, as pits often leak or overflow,
contaminating soils and waterways, and pose
a danger to wildlife unlucky enough to land or
fall into them. It is critical, however, that the
tanks and skips not leak or overflow
themselves, as noted in I1.8

The proposed Regulations indicate that waste
must be kept in above ground tanks or leakproof
skips, so no pits disposal is permitted.

The comment is noted and it is intended to
maintain the requirement to store waste in above
ground tanks or leakproof skips before treatment
and disposal.

1.3.13

Natural Justice

No reinjection permitted

Also disallowed under the Regulations is the
“Discharge or disposal of hydraulic fracturing
fluids, process water or any other component
of process water...(ii) to underground,
including the use of re-injection disposal
wells.” (s. 4(c)(iii)

Reinjecting wastewater underground can
seem a convenient way of dealing with large
volumes of wastewater, but it poses
additional risk of contamination to aquifers,
and has been the primary source of induced
seismicity, that is, small earthquakes caused
by the pressure the injected water places on
faults. This induced seismicity not only
damages local structures, but also increases
risk and uncertainty for fracking operations
and generates new pathways for

The comment is noted and as indicated the
proposed Regulations does not permit re-
injection of waste to wells.

The comment is noted.




No.

STAKEHOLDER

COMMENT

RECOMMENDATION

RESPONSE

groundwater  contamination. As  such,
prohibition of wastewater reinjection as a
method for disposal is also an important
provision to maintain.

1.3.14

Natural Justice

No disposal in government landfills

The Regulations further prohibit the
“Discharge or disposal of hydraulic fracturing
fluids, process water or any other component
of process water...(iii) to a government water
treatment works” (s. 4(c)(ii).

As noted, fracking wastewater requires
special treatment for its radioactivity, heavy
metals, and high total dissolved solids, and
government treatment works are typically
unable to provide this treatment. This is
therefore an important provision to maintain.
However, the Regulations would be
strengthened by:

+ specifically naming the treatments required
of wastewater to deal with these toxic
materials, including the final disposal plan for
the solids; and

* requiring the identification within the EIA of
the specific treatment facilities that can
process this hazardous waste and
elaborating a waste transportation plan to the
facility named.

The comment is noted.

It is intended to retain this provision.

Treatment options must be at the discretion of
the holder, government does not want to
prescribe. The conditions of the waste treatment
and disposal services will indicate if the waste is
suitable for treatment or disposal to the specific
facility.

The requirements of the EA process will include
the identification of treatment options as an
integrated water and wastewater management
plan as well as a solid waste management plan
is required to be submitted with the EA
documentation  (consolidated  assessment
report) which is subjected to a public
participation process.

1.3.15

Natural Justice

No disposal in watercourses — or anywhere
without prior treatment
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In addition, the Regulations prohibit
discharge or disposal of wastewater “into a
surface watercourse” (s. 4(c)(ii)). This should
be a rather obvious, though necessary
requirement. However, the prohibition should
go further to prohibit discharge of all
untreated process water anywhere on the
ground. Experience with dumping of process
water on roads and fields in the US has
shown that it contaminates not just the soil,
but also local waterways when the dumped
material runs off in rainstorms.

A proposed prohibition 4(c)(ii) has been included
which prohibits the disposal of process water on
land through irrigation without treatment to limits
which comply to the water quality irrigation limits
contemplated in Appendix 4.

1.3.16

Natural Justice

Need for tracking waste volumes - In addition
to testing the waste, best practice dictates
that the waste volumes be measured
regularly and tracked through their
transportation to their end disposal. This will
help to ensure that nothing is lost along the
way in the form of spills and will help the
company and the government better
understand and manage waste flows.

A solid waste management plan is to be
provided with the EA  documentation
(consolidated assessment report) and subjected
to a public participation process. The
requirement to indicate the volume of waste will
be included in the plan.

1.3.17

Natural Justice

Need for clarity about conditions under which
waste must be stored and transported

Currently, there is no specific freeboard
requirement identified in the Regulations for
the fracking waste held in tanks and skips,
nor for the way this waste will be isolated
from, for example, birds and other wildlife to
prevent harm to them.

Moreover, there are no requirements for
transportation of waste to a processing
facility described. Given the often-poor
condition of roads in rural regions where

The detailed requirements for the management
of waste will be included in the solid waste
management plan which must be included in the
EA documents which is subjected to a public
participation process before approval.
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fracking is likely to take place, the waste will
need to be carefully secured to prevent spills.

1.3.18 | Natural Justice The Regulations fail to set out any
requirement or standard with respect to
waste management. other than compliance The detail for the management of solid waste will
with the waste management plan which is to be included in the solid waste management plan.
be drafted and submitted by the applicant. The plan must form part of the EA
There is no objective or transparent documentation  (consolidated  assessment
requirement when it comes to obtaining report) as identified in regulation 8(9)(c)(v).
PASA’s approval of the waste management
plan.
The Regulations fail to  address
transportation, retainment, treatment, or
disposal of the fracturing fluid and their
relations with other relevant legislations, such This information will be required to be included
as the Hazardous Substances Act 15 of in the solid waste management plan.
1973. The Regulations must iterate any other
applicable legislation for better clarity and a
more comprehensive legislative scheme.

1.3.19 | The Onshore | Clause 1I(i) requires the holder to make | Thungela proposes that if the | The regulation identifies that the Environmental
Petroleum certain appointments as contemplated in this | Environmental Control Officer is | Control Officer must be in place before
Association of | provision. It is unclear whether or not the | required during the operational | “commencement’. Commencement is defined in
South Africa Environmental Control Officer must be on site | phase, the provision should be | NEMA. The definition makes it clear that it

during the construction phase, or also | amended so that an in-house | means the start of any physical implementation
throughout the operational phase. environmental person who is | in furtherance of an identified activity, including
competent, can be appointed. the site preparation.

1.3.20 | The Onshore | Clause 1(g) contains various provisions | Thungela therefore proposes thatit | The employment of the heritage specialist has
Petroleum regarding the Heritage Specialist. Itis unclear | is not necessary for the Heritage | been clarified in Appendix 3 (1)(f)(iv) and (v), i.e.
Association of | whether clause 1(g) requires the Heritage | Specialist to be employed full time | monthly inspections and when contacted if any
South Africa Specialist to be employed on a full-time basis | on site, and that the Heritage | artifacts are identified.

at site. Thungela is of the view that, because
the heritage assessment forms part of the
EIA process, it is preferable to contact the
Heritage Specialist only when needed.
Thungela is also of the view that

Specialist should only attend site
when  required, and that
photographic proof, is sufficient
evidence of compliance.
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photographic evidence from the operations
could be sent as proof that the conditions are
adhered to, and that this would be more
practicable.

1.3.21 | The Onshore | 2(g)(iii) In relation to clause 2(g)(iii), | The requirement for well monitoring requires
Petroleum Thungela proposes that this task is | specific technical skills which would not be
Association of better suited to the Environmental | required in the qualifications of an environmental
South Africa Control Officer. control officer. The environmental control officer

will manage all monitoring requirements
associated with the EA and EMPr conditions and
requirements.
GENERAL COMMENTS
1.4 EnvirOnmental Hydraulic fracturing  will populate our The comment is noted, these Regulations are
1.4.1 groundwater in area and air. No to this intended to ensure that management measures

proposed regulation. The Environment has
rights too. Section 24 of the Constitution said
all have rights too, just sewage flows into our
river pollution. This government can stop
sewage flow into rivers. My ask is that it is left
underground. No to the proposed regulation.
No is NO. | dont support the
proposed regulation; it will pollute our
groundwater.

The DFFE can't monitor the impact on
fracking. South Africa must ban fracking and
other onshore oil and gas. South Africa
doesn't need it at all. South Africa needs
renewable energy and green hydrogen. My
answer is NO to this regulation, to exploration
and production of onshore oil and gas. Other
countries put a ban on fracking. South Africa
must put a ban on onshore oil and gas
exploration and production. It will leak into
our groundwater and pollute our food,
Farmers farming with crops and sheep will

are in place that aim to protect the environment
while allowing the development of the sector.

Baseline monitoring requirements have been set
and must be implemented on commencement of
exploration activities. An integrated operational
monitoring plan which is assessed against the
baseline results must also be prepared and
submitted. This monitoring plan must be
implemented on commencement of hydraulic
fracturing activities or production activities.
Audits are required in which these results must
be discussed.
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die. This DFFE must withdraw this
regulation. Why doesn’t DFFE focus on
green hydrogen as it must be better than
onshore oil and gas exploration and
production.

The input is noted, however the proposed
Regulations are to be finalised.

The DFFE does support the green hydrogen
initiatives as well as the development of a
national green hydrogen strategy.

14.2

EnvirOnmental

| dream of the vast deserts, the forests, and
all the wilderness of our continent, wild
places that we should protect as a
precious heritage for our children and for our
children's children. May we never forget that
it is our duty to protect this
environment" Nelson Mandela.

No to fracking. Fracking will make people
sick. Cancel this fracking. Focus on our rivers
and wetland to protect. Stop fracking. People
have rights, the environment too. The answer
is NO. | am against fracking.

The input is noted.

14.3

Southern African
Faith
Communities’
Environment
Institute

The new regulations are required to give the
investors a clear path of the legal
framework under which they can operate in
the onshore environment of South Africa.
They are also required to give the competing
water user of South Africa a clear signal
that their overriding concerns for clean and
affordable drinking water are heard by
Government. The new regulations solve
neither of these two — competing - tasks!

The input is noted, however the Regulations are
intended to ensure that the impacts of fracturing
are known and can be mitigated through
management measures prior to commencement
of the activity. After commencement the
mitigation and management measures are to be
monitored and adjusted should adequate
environment protection not be achieved through
the measures.

1.4.5.

Southern African
Faith
Communities’
Environment
Institute

The new regulations do not address the
risks of onshore oil and gas exploration and
production to the scarce and sensitive
groundwater resources of South Africa.

The lack of understanding or recognition of
the Karoo groundwater systems leads to a

The comment is noted but not supported, the
Regulations are intended to ensure the
protection of water resources through
assessment, mitigaton and management
measures which have been articulated in the
proposed Regulations.
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huge deficit in protecting public / The EA and WUL requirements will ensure that
municipal water facilities the groundwater systems are understood for the
area in which the fracturing is to take place and
The new regulations do not protect private any interconnected areas. In addition
water facilities at all. Please note that it is not possible to extend the
restriction to all private boreholes and dams but
With very few exceptions, the ‘new’ risks to these water rescouces are covered
regulations are not new, but mostly stating throught the EA and WUL's.
the obvious as contained in previous NEMA
and other legislation. They try to look tough The input is noted.
and caring, but rather give a false sense of
security and try to paint the department as The comment is noted, and the specific inputs
being strict, where it is not. made by the SA Faith Communities Environment
Institute have been addressed.
Some of clauses are outright nonsense and
show the absence of geotechnical or
hydrogeological input into these The comment is noted and any contradictions
regulations. identified have been addressed where
necessary.
In several places they are contradictory in
themselves and will ultimately lead to legal
challenges instead of clarity.
1.4.6. | Salome de | Fracking: One Ton of Methane gas produced
Flamingh by Fracking causes 80x the damage to the The comment is noted. The EA and WULA
Ozone Layer that 1 Ton of Co2 does process will assess the impacts and ensure
We will continue to have devastating floods mitigation measures are in place. Monitoring will
and droughts throughout the Country take place.
1.4.7. | Sumari Roux These regulations should NOT be passed as The opinion is noted.

| believe that there should be NO hydraulic
fracturing in South Africa under any
circumstances.

Hydraulic fracturing has been banned in quite
a few countries who have already paid the
environmental and human price for this

The comment is noted.




No. STAKEHOLDER COMMENT RECOMMENDATION RESPONSE
unscrupulous method of mining and South
Africa should take note and not follow in their
footsteps. The comment is noted, however the DFFE
believes that these Regulations provide a
It is sad to see that the Dept of forestry protective base. They can be augmented as
fisheries and environment does not take their experience is gained and gaps are identified.
primary responsibility seriously and seems to
be controlled by foreign companies and their
money.
1.4.8. | Menlyn Motor | | am COMPLETELY AGAINST the new The opinion is noted.
Services mining regulations. It is absolute catastrophic
and can cause the whole country to transform
into a desert and all the people to die of water
poison. If the leaders of the country want to
assure a future for the people, they won't
even consider any mining like this at all. It is
an absolute crime to even think of a
regulation like that!
14.9. | The Fish Hoek | The Fish Hoek Ratepayers and Residents
Ratepayers  and | Association (FHVRRA) comments in terms of
Residents the National Environmental Management
Association Act. We should take from lessons learned The comment is noted and the lessons learned
internationally about community problems from international experience have been
caused by fracking, including frack sites considered in the drafting of these proposed
breaking down causing a decline in property Regulations. The need and desirability of a
values and losses in local tourism. One really specific project will be considered through the
needs to consider if the gains outweigh the EA process.
losses.
1.4.10. | The Fish Hoek | In an arid country, fracking seems a wasteful The proposed Regulations did take note of the

Ratepayers and
Residents
Association

use of a scare resource, water. Fracking
requires a massive amount of water, which is
typically lost for re-use. In any case, one
wouldn't want the chemical cocktail used in
fracking to be found in their drinking water
and there are many global reports of water

concern around the use of water from the
process and have placed restrictions on the use
of water from a water scarce area and have
required water to be recycled and reused.
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contamination caused by fracking activities,
even flammable.

Often, the actual chemicals used in fracking
are not disclosed, but should be (veracity of
Section 14 (4) compliance should be tested).
Fracking activities, including the release of
methane, also pollute the air making this a
“‘non-green” activity. To this end, we'd like to
see the results of before, during and post
testing of surface atmosphere for methane
levels in and around (width of horizontal pipe
pressure field) drill sites.

Health issues arising from fracking activities
include neurological effects, skin rash or
irritation, nausea or vomiting, abdominal
pain, Dbreathing difficulties or cough,
nosebleeds, anxiety, headache, dizziness,
elevated crystalline silica exposure and eye
and throat irritation in people and farm
animals. Those living near fracking well pads
have been linked to low birth weight,
congenital heart defects and neural-tube
defects.

If given the choice, most of us would rather
live a long, healthy life, albeit poorer, than a

shorter, unhealthy short-term prosperous life.
There seems to be a poor correlation
between reported global life expectancy and
various personal experiences were relatives

are living abroad, but they are experiencing
reduced lifespans.

The proposed Regulations require reporting on
the use of chemicals.

Prior to the exploration process, a detailed
baseline monitoring plan is to be prepared based
on comprehensive guidance. This plan is to be
subjected to public participation through the EA
process and once approved must be
implemented for two vyears through the
exploration process. All operational monitoring is
required to be assessed against the baseline
results to determine any possible impact and to
determine if the impact is acceptable or not.

The comment is noted.

The comment is noted, and the international
experiences have been considered in the
preparation of these proposed Regulations.

The opinion is noted.
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We conclude that the risks far outweigh the
rewards when one factors in the associated
degrading of health. We'd wish for no
fracking.

1.4.11. | DrJoh R. Henschel | Rehabilitation is frequently mentioned in the | Restoration would be a better term | As there are structures that remain in the
document, but it is not defined, and such | to use instead of rehabilitation, | environment, restoration would not be possible
definition should refer to an act, policy or | which is a frequently | and rehabilitation to a specified end state is what
other official regulatory document that | misunderstood term. would be achieved.
defines the regulatory framework and
standards for rehabilitation.

1.4.12. | Vincent Rae | do NOT support the regulations in their The opinion is noted.

entirety.  Fracking is an extremely
dangerous activity ~ that can  have
irreversible effects on the environment,
wildlife and quality of life of the human

population of South Africa and beyond.

See https://www.sciencedirect.com/science/
article/abs/pii/lS2214790X14000513
...Despite short-term economic benefits,
hydraulic fracturing poses threats to local
public health, social welfare, and the
environment (Mayer, 2017). According to
Meng and Ashby (2014), “The closer a site is
to a hydraulic fracking well, the greater the
hydraulic impacts associated activity will
have on the surrounding environment.” Such
impacts include groundwater and drinking
water contamination (Meng and Ashby,
2014), decreased life satisfaction (Mayer,
2017), air pollution (Partridge et al., 2018),
and increased traffic and population (Thomas
etal., 2017) ....

In addition, the UN has stated several times
that the economies all over the world need to

Need and desirability is one of the issues which
must be considered through the EIA process.

Buffers have been introduced to the proposed
Regulations in order to ensure environmental
protection which includes people.

Government is rolling out a programme of
renewable energy generation technologies
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make a concerted effort to move towards
renewable energy resources and phase out
any existing reliance on oil and gas as well as
stop any further exploration for new sources
of oil and/or gas in order to limit the impacts
of climate change on the world environment.
See https://media.un.org/en/asset/k1a/k1gn

00cy8a

There should be no available structure and/or
regulations for any interested parties to
commence fracking in any form in South
Africa. Fracking should be banned in South
Africa.

which include wind and solar supported by
battery storage, which is intended to phase out
the dependency of coal going forward. Gas is
seen as playing a role in the midterm energy
requirement of the country.

The opinion is noted.

1.4.13.

Project 90 by 2030

When it comes to the content of the proposed
regulations we are concerned about the
following:

e The proposed regulations do not address
the risks and impacts of onshore oil and
gas exploration and production on scarce
and sensitive groundwater resources of
South Africa.

¢ The Karoo, which is the place of interest for
oil and gas explorers, is a water scarce
area. Hydraulic fracturing projects will have
a devastating effect on the groundwater
system and the environment, which will
have a negative knock-on effect on farmers
and residents in the entire Karoo area.

e The proposed regulations don't clearly
outline the legal requirements fracking and
exploration companies must meet in order
to conduct business on South Africa's
mainland.

The proposed Regulations introduce a number
of prohibitions, buffers and management
measures to address the pollution of both
surface and groundwater.

The comment is noted and as indicated above,
certain provisions, buffers and management
measures have been included to ensure surface
and ground water protection, including water
availability.

The comment is noted but not supported, if
specific gaps have been identified they should
be indicated.

The proposed Regulations form part of a
regulatory framework which will manage this
sector, of which the EIA Regulations form part.



https://protect-za.mimecast.com/s/dAAmCg5KE7flpLLpIoUIlZ?domain=media.un.org
https://protect-za.mimecast.com/s/dAAmCg5KE7flpLLpIoUIlZ?domain=media.un.org
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e The proposed regulations don't mention the The plans identified in these Regulations must
consultation of residents/communities in be consulted through the EIA Regulations public
the process. participation process and stakeholders are able
to comment and provide input. In addition the
reports produced from the audits must be
uploaded to the holders website to ensure that
stakeholders can follow the environmental
performance of the operation.
1.4.14. | Project 90 by 2030 | e There is absolutely no need and therefore The opinion is noted.

there should not be any exploration,
production and investment in the
development of new gas or oil projects.
International Energy Agency (2021) Net
Zero by 2050. A roadmap for the global
energy sector.
https://www.iea.org/reports/net-zero-by-
2050

The additional greenhouse gas emissions
that will originate from new oil and gas
fields in South Africa will push the world
closer to the tipping point of breaching the
limit of 1.5 °C targeted at the 2021 COP26
UN climate summit and should thus be
avoided at all costs. Singh, J., le Roux, A.,
& Naidoo, S. (2022). Marine seismic
surveys for hydrocarbon exploration:
What's at stake? South African Journal of
Science, 118(3/4).
https://doi.org/10.17159/sajs.2022/13420
‘Less than 0.5% of the area of the
Succulent Karoo Biome has been formally
conserved. The biome has a high number
of rare and Red Data Book plant species.
The high species richness and unique
global status of the biome require urgent
conservation attention.” SANBI (2022)

The country has made commitments to reduce
CO2 emissions in line with the requirements of
the Paris Agreement. The expansion of the gas
industry in the country has been considered in
relation to these commitments.

The removal of vegetation is one of the aspects
considered through the EA process.
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Vegetation of South Africa.
http://pza.sanbi.org/vegetation/succulent-
karoo-biome

e South Africa is a semi-arid country (65% of
the country) in which the average rainfall of
450mm/year is well below the world
average of about 860mm/year. As a result,
South Africa’s water resources are in global
terms, scarce and limited in extent.
Proceedings of the 2004 Water Institute of
Southern  Africa  (WISA)  Biennial
Conference 2 i6 May 2004 ISBN: 1-920-
01728-3 Cape Town, South Africa
Produced by: Document Transformation
Technologies  Organised by  Event
Dynamics

e The country is currently categorized as
water stressed with an annual freshwater
availability of less than 1700m3 per capita
(the index for water stress).

e Any project that does not incorporate
authentic and active public participation
should not be considered as credible, the
lack of public participation and disregard for
affected communities is not something that
should be allowed.

The proposed Regulations impose certain
restrictions on the use of water from the
environment and set requirements for recycling
and reuse of water.

The comment is noted.

Any proposed fracturing operation will be subject
to an EA process. Through this process the
aspects associated with the proposed project will
be consulted. In addition there is a requirement
for uploading audits on websites of holders.

1.4.15.

4 Rothman Street
B&B

We live in the Karoo and run our B&B
business in Graaff- Reinet. We are seriously
against fracking. Chemicals can leak into
underground water; water is a scarce
commodity in the Karoo. Where will all the
water come from for the fracking process?
We witnessed and talked to people in the
USA about how fracking had impacted their
communities in a detrimental way.

The comment and concern is noted.

The proposed Regulations impose certain
restrictions on the use of water from the
environment and set requirements for recycling
and reuse of water.
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Please look at renewable energy projects
instead. We need to be looking after and
protecting our fragile environment in the
Karoo. We have so many issues to address
in our town because of the breakdown of
services in our ANC led municipality. We do
not need any further problems, socially or
environmentally, to deal with. Our
municipality is one of the amalgamated ones
which has received very little help from the
national government to cope with the
overwhelming challenges caused by the
amalgamation. No notice was taken of our
input at several meetings regarding the
wisdom of the proposed amalgamation. Now
we must deal with the problems. We do not
need further challenges introduced here by a
government which has been tardy in
addressing maintenance and renewal of
ESCOM.

The country is rolling out a programme of wind
and solar energy generation technologies which
will be supported by battery storage.

The comment is noted.

1.4.16.

Professor Mike
Muller

It is submitted that there are many other
provisions in the rest of the Draft that appear
to be arbitrarily designed with the intention of
obstructing  rather  than facilitating
sustainable socio-economic development.
These include the fact that, contrary to the
current approach of government which is to
reduce regulatory burdens by establishing
‘one-stop shops’ for regulatory processes,
regulations 6(h) of the Draft identifies six
separate regulatory agencies with which
applicants will be required to interact.

More generally, there appears to be little
recognition of the dire socio-economic
circumstances of the communities living in

The comment is noted.

There are several departments that are
mandated to manage different aspects of the
operation of fracturing. These draft Regulations
are supported by two MIRs These MIR are
intended to facilitate a “one stop process”, which
is to ensure that only one document is produced,
which is subjected to one public participation
process and provides a final document which is
submitted to all the relevant decision-making
authorities for decision-making.
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the areas concerned. In this regard, the
drafters of these regulations should reflect on
the comments made more than a decade
ago, by a local environmental expert, the late
Professor Maarten de Wit, Earth Stewardship
professor at Nelson Mandela University and
Founder Director of the African Earth
Observatory Network (AEON) who warned
that:

“.... 1o ban all potential fracking at this stage,
as radical environmentalists propose, is the
kind of thing we should think about more
deeply if alleviating poverty and climate
change, and avoiding social unrest are
agreed targets.” (De Wit 2011)

The comment on socio-economic circumstances
is noted and these draft Regulations are
intended to provide the framework under which
the process can proceed.

1.4.17.

Beyers Naude
Ratepayers and
Residents Action
Group, and the
Steytlerville

Residents’ Forum

There are many concerns with fracking in the
Karoo. First is the danger to underground
water sources through injecting a devil’'s
cocktail of chemicals. Second are the
potential impacts of fracking on the water
table itself, which may become damaged,
draining away the very scarce underground
water. This is of particular importance seen in
the light of the recent drought which is only
going to get worse due to climate change.

Shale gas extraction companies have been
reluctant to disclose the chemicals used and
have constantly downplayed any associated
danger, but the chemicals used to frack
with are dangerous. According to the
comprehensive list compiled by The
Endocrine Disruption Exchange (TEDX),
fracking uses nearly 1 000 chemicals, many
of which are carcinogenic (cancer causing),
hormone disruptors, mutagens (gene

The comments and concerns are noted.

The chemicals used through the fracturing
process must be including the EIA
documentation which are consulted through the
EIA process and throughout the operations must
be uploaded to the companies website.
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disruptors) or simply toxic to various organs
or to the ecology. Others are secret or
proprietary mixtures whose components are
not disclosed or chemicals whose impacts
have not been investigated or published at
all. In the US, whole families are allegedly
become ill through polluted water, the release
of toxins and radioactive gases related to
fracking activities. Given the extent of
problems experienced in the USA, reasons
for local concern appear well founded.

Oil and Gas companies have poor
historical track records, and their role of
exploitation and environmental
catastrophes is damning.

The Karoo lies at the dry extreme of the
scale, with an annual rainfall of around
300mm, less than half that of Cape Town or
Johannesburg and a quarter of the KZN
coastal zone. Karoo groundwater is
recharged through this meagre rainfall.
Groundwater is generally found in shallow
aquifers of less than 100 meters depth.
Fracking will destroy and/or contaminate the
Karoo’s shallow groundwater aquifers.

South Africa has extensive problems with
inadequate regulatory oversight,
especially regarding extractive industries.
Our record of managing acid mine drainage,
both from old gold mines and more modern
coalmines has been tardy and inadequate.
Conflicts between Ministries like Minerals
and Energy and Environment regarding

Prohibition/ restriction on the use of water have
been included in these draft Regulations and
there are requirements for recycling and reuse of
water before treatment and disposal.

The comments and concerns are noted, and the
international experiences have been considered
through the preparation of these draft
Regulations.

The comment is noted.

The comments are noted and the draft
Regulations have many requirements for
monitoring and reporting. There is also a
requirement to upload audit reports the websites
of holders to ensure that stakeholders have
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environmental planning and oversight of
extractive  industries  remain  largely
unresolved. Budgetary and personnel
constraints exacerbate these concerns.
Given that this industry is just getting started
locally and the viability of potential gas fields
has yet to be established, each of the two
phases of the process — exploration and
large-scale extraction — present concerns.

The risks during exploration relate to the
unintended consequences of working in
unfamiliar territory, such as through losing or
polluting groundwater through damaging
impervious layers of rock. Fracking has been
likened to the intentional production of mini-
earthquakes and has even been suspended
in the Arkansas USA for being linked to
seismic instability. It is virtually impossible to
predict what will happen if the Karoo shale
formations are fracked until after the event.
Once the damage is done there is no
going back.

It will also be nearly impossible to monitor
hundreds of wells, each with its own unique
risks from fracking liquid, water pollution,
underground instability, radioactive or other
contamination, all dependent on complex
geomorphology.

There is no solution to supply the millions
of liters of precious water needed for
fracking operations, which will in turn be
polluted by fracking. Suggestions to rail in
seawater or brown industrial water are ill

access to reports and can monitor the
environmental performance of the operations.

The comment is noted. Several interventions
have been included in the proposed Regulations
to ensure that all aspects of the environment is
protected. There is also significant monitoring
and reporting requirements which will enable
decision-makers to determine possible impacts
of the operations on the environment.

Monitoring is required and a well engineer is to
be employed to ensure that monitoring is
undertaken as per the approved programme and
the outcome of the monitoring is reported on.
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conceived given the sensitivity of the Karoo
biome and the impacts that using saline or
contaminated water may have.

Besides the physical threats of fracking in the
Karoo, there is also the real impact that any
such activity would have on the sense of
place. Drill rigs are prominently visible, noisy,
energy intensive and messy operations. If
gas is found then pipelines, pump stations
and other infrastructure will follow. As the
scale of extraction increases, so do the risks.

Itis ironic that gas may lie in the Karoo Dwyka
shale, which has provided numerous
examples of early dinosaur and plant fossils
of inestimable  paleontological  value.
Fracking may simultaneously destroy our
past and pollute our future.

The extraction of gas, if there is any, will
be a grab that leaves little of value behind.
Because of the specialised nature of this
industry, few local jobs will be created. In
fact, local jobs may be displaced or lost as
more skilled operators move into the area.
The benefits to local economies will be
transitory and minor, given that all material
must be trucked in from distant locales.

All we (the locals who live in the Karoo) stand
to gain is noise, dust, poisoned water,
disease, traffic and the potential disruption of
our lives.

The comment is noted and it is known that there
are deep saline aquifers in the Karoo which can
be used after treatment.

The comment is noted and aspects of visual
impact and impacts on the sense of place will be
considered through the EA process.

The comment is noted. Aspects of cultural
heritage and palaeontological resources are
considered through the EA process.

The comment is noted.
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Gas fracking is the newest kid on the block of
an historically dirty and corrupt industry.
Please do not permit potentially catastrophic
mistakes to be made in ecologically sensitive
areas of our bio-diverse and water-scarce
nation. It is a naive hope that oil companies
will compensate for damage, despite their
promises.

How will we even calculate the loss of
something irreplaceable? Please listen to
us!

The comment is noted.

The comment is noted. The impact on the local
community and the need and desirability will
considered through the EA process.

1.4.18.

Judy Bell

Fracking should be banned, as it cannot be
deemed safe anywhere, anyhow. The risk to
lives and livelihoods from is our current reality
- from the wildfires, the extremes of
temperature, to the alternating floods and
droughts, we have to leave the fossil fuels in
the ground. We have to reduce our
greenhouse gas emissions while we learn to
adapt to a planet which can no longer support
our “business as usual” approach to human
life on earth. These are some of the facts.

Stranded Assets - there are cheaper
alternative sources of energy which are less
harmful to humans and the planet, we should
no longer invest in wasteful, “white elephant”
infrastructure.

e Fracking is currently banned in so many
countries for so_many reasons and the
most pressing is that we are living with the
impacts from the climate crisis, it is no

The comment is noted. The country has
committed to CO2 reductions through the
National ~ Determined  Contributions.  The
Integrated Resource Plan 2019 has considered
these commitments in the determination of the
technologies that will be considered in the
energy mix. These technologies include a
contribution of gas to the mix.

The integrated Resources Plan 2019 has
considered a contribution from  various
technologies which include gas.

The comment is noted. The proposed
Regulations are intended to provide mitigation
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longer a prediction and is accelerating as
the planet heats from the extraction and
use of fossil fuels.

e There is a global call for a world-wide ban
on fracking.

e Renewables are now cheaper than fossil
fuels.

e Solar panels on rooves put the power back
into people hands. The first detailed global
assessment of the electricity generation
potential of rooftop solar panels has
revealed that the total global potential for
electricity produced in this way exceeds all
the energy used worldwide in
2018. Energy sovereignty is an essential
fundamental of the “Just Transition”.

¢ DFFE has the mandate to protect our life
support systems for current and future
generations, but fracking will put us all at
risk. Banning fracking is the responsible
thing to do.

Health — there are acute, chronic and latent
impacts

e Pennsylvania  children  living  near
unconventional oil and gas (UOG)
developments at birth were two to three
times more likely to be diagnosed with
leukemia between the ages of 2 and 7 than
those who did not live near this, after
accounting for other factors that could
influence cancer risk, a novel study from
the Yale School of Public Health finds. The
registry-based study, published Aug. 17
2022 in the journal Environmental Health

and management measures to ensure that the
impacts are acceptable after mitigation and
management.

The comment is noted.
The comment is noted and renewables are part
of the energy mix identified for the country.

Roof top solar is being incentivised and will form
an important part of the energy mix of the
country.

The comment is noted. The proposed
Regulations are being prepared to ensure that
fracturing can be undertaken in a responsible
manner.

Health impacts will be considered through the
EIA process.
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Perspectives, included nearly 2,500
Pennsylvania children, 405 of whom were
diagnosed with acute lymphoblastic
leukemia, the most common type of cancer
in children.

o New research documents for the first time
the pollution of public water supplies
caused by shale gas development,
commonly known as fracking, and its
negative impact of infant health. These
findings call for closer environmental
regulation of the industry, as levels of
chemicals found in drinking water often fall
below regulatory thresholds. “In this study,
we provide evidence that public drinking
water quality has been compromised by
shale gas development,” said Elaine Hill,
Ph.D., an associate professor with the
University of Rochester Departments of
Public Health Sciences, Economics and
Obstetrics & Gynecology. “Our findings
indicate that drilling near an infant's public
water source yields poorer birth outcomes
and more fracking-related contaminants in
public drinking water.”

Question: How will we deal with these
additional health risks in our collapsing (and
collapsed) public health system?

2. Water Use

e Fracking consumes a massive amount of
water. In the United States, the average
can run between 1.5 million (5.7 million
litres) and 9.7 million gallons (36.7 million
litres) of water to frack a single well,

The comment is noted. The proposed
Regulations are intended to provide mitigation
and management measures to ensure that the
impacts are acceptable after mitigation and
management.

A number of buffers have been prescribed to
ensure that fracturing is not undertaken in close
proximity to towns and other features.

The comment is noted.
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according to the United States Geological
Survey (USGS). The amount depends on a
few factors, including the type of well and
rock formation and a well can be fracked
multiple times (up to 40 times!) over the
entire length of the borehole.

e Fracking also produces huge volumes of
wastewater laced with cancer-causing
chemicals, salts and naturally occurring
radioactive material that can cause
earthquakes and contaminate aquifers
when pumped underground.

e In the US it was determined that fracking
companies used 770% more water per well
in 2016 than in 2011 across all the major
producing regions. The number of new
fracking wells decreased as gas prices fell,
but the amount of water used per well
skyrocketed, with up to 1,440% more toxic
wastewater generated in the first year of
each new well's production period by
2016. The peer-reviewed research
published in the journal Science Advances
in 2018 raised new concerns that hydraulic
fracturing, the controversial  drilling
technique used to extract oil and gas
trapped deep in bedrock, imperils vital
drinking water reserves.

e In regions where the warming climate is
drying sources of fresh water, fracking
intensifies pressure on an already-strained
system while increasing the availability of
fuels that cause greenhouse gas
emissions, speeding up the rise in
temperatures, extent and intensity of

The comment is noted.

The comment is noted.

The comment is noted.
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wildfires, destructive winds, floods and
drought. The comment is noted.

e South Africa, a naturally water-scarce
country and the 30th-driest in the world, is
already feeling the pressure. It is predicted
that the country’s water demand will
outstrip supply by 2030. We are always a
dry, rainy season away from a drought and
have many “dry” towns and now another
metro facing “Day Zero”. El Nino is set to
return in the medium term and we have
already polluted so much of the water that
is left, we definitely will not have enough to
go around.

Question: Who will have to give up their right
to water to enable hydraulic fracturing to take
place? Who will make this decision?

3. Sand Use

e A lot of sand is needed in fracking - up to
10 000 tons of sand per well.

e Frac sand is a high-purity quartz sand that
is injected into wells to blast and hold open
cracks in the shale rock layer during the
fracking process. It is being mined
intensively from sandstone deposits and
with that comes a number of air, water,
public health concerns. These include but
are not limited to displacing agricultural
lands and  ecologically  sensitive
ecosystems, contaminating surface water
and emitting silica sand into the air, which
is @ human health hazard.

e Unsustainable sand mining is already
putting incredible pressure on rivers, deltas

The draft Regulations have prescribed certain
restrictions on water use and recycling and
reuse of water used.

The comment is noted.

The comment is noted.
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and coasts in many parts of the world,
resulting in river and beach erosion, lower
water tables, saltwater intrusion into
aquifers and increased threats to
freshwater and marine
fisheries. Excessive sand mining can alter
the riverbed, force the river to change
course, erode banks and lead to flooding. It
also destroys the habitat of aquatic animals
and micro-organisms, besides affecting
groundwater recharge.

e In South Africa, the illegal extraction of
sand from rivers can alter the course of a
river and lead to an altered structure that
may erode river banks and cause damage
to vegetation and arable land. In addition,
sedimentation can block channels and
deny fish access to clean water. The loss
of biodiversity is critical at a time when we
have already lost and are continuing to lose
millions of species on which we rely to
support our lives on earth.

e The social impacts from sand mining
include drowning in river “sand mining
holes” especially children; suffocation in
collapsing sand pits on land; use of child
labour; injuries and fatalities from illegal
sand mining “gang wars”; injuries and
fatalities from trucks transporting sand;
increase in crime from illegal mining’s
temporary settlements, and so much more.

Question: from where will this sand be
responsibly sourced, while avoiding further
impacts (financial, environmental, social)

The comment is noted.

The comment is noted.

The mining of sand is managed through the
MPRDA. The impacts identified above will be
considered through the EA process required to
be undertaken to support the mining application.
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from the existing land stripping and river
mining?

4. Waste Generation

e Drilling for methane and other fossil fuels is
an energy-intensive process with many
associated environmental costs. In addition
to the gas that is produced through high
volume hydraulic fracturing, the process
generates a great deal of waste at the drill
site. These waste products may include
several dozen tons of drill cutting at every
well that is directionally drilled, in addition
to liner materials, contaminated soil,
fracking fluid, and other substances that
must be removed from the site.

eIn 2018, Pennsylvania’s oil and gas
industry (including both unconventional
and conventional wells) produced over 2.9
billion gallons (11 billion litres) of liquid
waste, and 1.4 million tons of solid
waste. The concern in the Pennsylvania
case is that much of the waste is
transported out of the state, the impacts are
then spread far and wide.

e The fate of New York State’s landfill
leachate that originates from fracking
waste is a core concern, since landfill waste
is not inert. If drilling waste contains
radioactivity, fracking chemicals, and
heavy metals that percolate through the
landfill, and the resulting leachate is sent to
municipal wastewater treatment plants, will
traditional water treatment methods
remove those wastes? If not, what will be
the impact on public and environmental

The comment is noted.

The comment is noted.

The comment is noted.
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health in the water body that receives the
“treated” wastewater? In Pennsylvania, for
example, a case is currently under
investigation  relating  to  pollution
discharges into the Monongahela River
near Pittsburgh. “That water was
contaminated with diesel fuels, it’s alleged,
carcinogens and other pollutants,” said
Rich Bower, Fayette County District
Attorney.

e Currently, a controversial expansion of the
Hakes Landfill in Painted Post, New York is
in the news. Sierra Club and others were
concerned about oversight of radium and
radon in the landfill's leachate and air
emissions, presumably stemming from
years of receiving drill cuttings. The
leachate from the landfill is sent to the
Bath Wastewater Treatment plant,
which is not equipped to remove
radioactivity. “Treated” wastewater from
the plant is then discharged into the
Cohocton River, a tributary of the
Chesapeake Bay. In April 2019, these
environmental groups filed a law suit
against Hakes C&D Landfill and the Town
of Campbell, New York, in an effort to block
the expansion.  Similar levels of
radioactivity in leachate have also been
noted in leachate produced at the
Chemung County Landfill, according to
Gary McCaslin, President of People for a
Healthy Environment, Inc.

e We are still generating large amounts of
waste annually and most of our landfill sites
are fast approaching full capacity. Of this

The comment is noted.

The comment is noted.
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waste, at least 90% is landfilled or dumped
illegally. Some of the biggest drivers for
waste are population growth, urbanisation,
a lack of compliance and general behaviour
towards managing waste effectively. This
means as our population grows and
continues to migrate to urban areas, we are
going to produce more waste, which will
inevitably exacerbate an already dire
situation. We are also dealing with a legacy
issue, as many of our landfills are not
compliant and are not being managed
effectively. This in turn pollutes our natural
resources and environment. The pandemic
also saw a rise in illegal dumping and a
general rise in municipal solid waste
production — which naturally put the
municipal waste management system
under a lot of pressure.

Question: how will the fracking waste be
managed to avoid overloading, mostly non-
compliant municipal and private landfills,
polluting the environment and harming
people?

5. Seismicity, Noise and Light pollution

e Fracking is associated with an increase in
seismicity, which has potential to crack
dam walls, affect aquifer integrity,
underground mines, buildings and so much
more.

e Noise from drilling, trucks, flaring, etc will
be experienced beyond the limits of the well
pads.

The proposed Regulations require an integrated
water and wastewater management plan. In
addition an solid waste management plan is also
required. The plan is to identify where the waste
will be disposed to. There are also restrictions
posed on the water content of waste that may be
disposed to landfill.

The comment is noted.

Noise and light impacts will be considered
through the EA process.
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e Lights for security affecting the enjoyment
of rural dark skies, nocturnal creatures and
pollination.

6. Social fabric rupture

e Loss of other businesses and work e.g., in
tourism and  agriculture due to
inappropriate development, usually in a
rural community.

e Migration of job seekers affecting the
planning and budgets for services of
municipalities, already teetering or
collapsed. We have just commemorated
10 years since the Marikana Massacre.
We need to learn those lessons.

e Camps for temporary workers (usually
men), which leads to an increase in crime,
gender-based violence and other social
issues.

e Boom and bust development, leaving
everyone (excepting the connected few)
poorer than before and the land will never
be restored to its previous condition.

7. Transport and storage

e The number of trucks associated with
fracking is a serious concern for
landowners and users, as well as
surrounding communities, causing traffic
jams, generating dust from using dirt roads
and destruction of tarred roads for other
road users and the municipality’s budget.

e The risk posed to pedestrians and other
road users from flying trucks is well known
to those of us living along the N3 hell
highway.

A social impact assessment which addresses
the issues identified must be undertaken prior to
any fracturing operation being commenced
through the EA process.

The comment is noted. The impacts discussed
in the input will be considered through the EA
process.
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o Storage of products (oil &/or gas), wastes
(liquid, solid) and raw materials (water,
sand, etc.) around the well pad will result in
emissions to air, spillages and leaks from
incidents.

e Associated infrastructure — pipelines. Now
here is a whole other nest of vipers. We do
not need new oil or gas pipelines. They
are a risk to everyone from construction,
through use to decommissioning, removal
and restoration (that is bit we always forget
to do!). The risk to biodiversity is immense
and known.

. Monitoring and Enforcement
e Methane is more harmful than carbon
dioxide over 20 years and is leaked from
extraction, through storage and transport
to the end user. It is neither clean nor
green, as a recent UNEP article explains:

There is an open secret in the oil and gas
industry, and it is feeding the climate
crisis. Massive methane leaks, known as
super-emitter events, have been taking place
at oil and gas fields all over the world, from
the United States to Turkmenistan. The
releases, most of which can be traced to
equipment failures, can last for weeks. One
outside of a storage facility in Los Angeles in
2015 haemorrhaged almost 100,000 tonnes
of methane — a potent greenhouse gas —
into the atmosphere over the course of four
months. In June, researchers at Spain’s
Polytechnic University of Valencia, said they
uncovered the latest known super-emitter

The associated infrastructure will either be
considered through the EA process for the
fracturing process or through a separate EA
process if the infrastructure is not directly
associated with the project being considered.

The comment is noted.

The comment is noted.
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event at an oil and gas platform in the Gulf of
Mexico. The installation discharged 40,000
tonnes of methane during a 17-day spell in
December 2021 — equivalent to 3 per cent of
Mexico’s annual oil and gas emissions.
Researchers said the release may never
have been known to the public if not for the
fact that it was captured by a European
Space Agency satellite.

As we have come to know all too well,
monitoring and enforcement is not good —
especially in the extraction sector. How on
earth are we going to monitor fracking
underground, let alone undersea? How will
we know how far the laterals extend, how
many there are?

Let alone if there were a whoopsie and what
impacts occurred or are latent? We will have
to rely on the word of the frackers!?! Well,
that will end well... (puns intended).

The report of the Strategic Environmental
Assessment for Karoo Shalegas was
completed in 2017 and the Summary for
Policy Makers is an essential read for all
those needing to understand the bigger
picture of the impacts from fracking. It did not
deal, however, with the impacts from fracking
for coal bed methane gas, which occurs at a
shallower depth and coincides with the
eastern water factories (wetlands and related
aquatic ecosystems on which KZN,
Mpumalanga, Free State and Gauteng relies

The proposed Regulations relate only to onshore
fracturing and a proposed operational monitoring
plan must be included in documentation that
must be submitted through the EA process.
There are also audits that are required.

The SEA was commissioned and project
managed by the DFFE. The content is well
understood.

Coal bed methane gas extraction is managed
through these proposed Regulations if it uses
fracturing as an extraction technology.
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for water every day!) and associated water
storage and pumping infrastructure.

Fracking should be banned. Period. That
it can never be made safe is well known and
understood. We have run out of time for
investing in harmful and “white elephant’
energy sources and infrastructure. There are
better ways to power our lives and
livelihoods.

The comment is noted.

1.4.19.

University
Free State

of the

Definition of terms

The regulations and the do not define many
terms that need to be defined. This leaves the
regulations open to interpretation and
renders the regulations ineffective.

The Regulations rely on the dictionary definitions
where these are available.

1.4.20.

University
Free State

of the

Revision of regulations

These regulations should be regularly
reviewed and amended if required, to cater
for new technological developments.
Reviews could take place on a 5-year basis.
This will for example ensure that the regulator
do not lag in its regulation of changing HF
technologies.

The Regulations will be reviewed as required in
order to ensure that the environment is
protected.

1.4.21.

University
Free State

of the

Standards used for the regulations

The regulations seem to be a copy of the
2015 DMR regulations for the most part.
Were newer developments in the UOG
industry consulted? For example, the API
standards — are these standards still relevant
in a UOG industry that evolved since 20157

The APl Standards does not necessarily
change, just the edition changes, and the
Regulations indicate in paragraph 1(3) that the
most current API standard must be used.

1.4.22.

University
Free State

of the

Alignment with the National Water Act

There should be alignment with the National
Water Act (36 of 1998) (NWA) as the
Department of Water Affairs has primary
jurisdiction over South Africa’s water
resources. These regulations  should

The comment is noted. DWS is part of the
drafting team in order to ensure alignment.
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therefore seek to align themselves to the
NWA and use the same water terminology in
the first instance and, where possible, and if
necessary, add further detail for purpose of
clarification. This will avert gaps that may
arise should the interpretation of the
legislation and the proposed technical
regulations become the subject of dispute.
Co-operative governance is crucial to
comprehensively regulate fracking.

1.4.23.

University of the
Free State

Fracturing fluid management is not

addressed

A risk management plan must be developed

for each well to be fractured, which must:

e identify the chemical ingredients and
characteristics of each additive

e |dentify the volume and concentration of
hydraulic fracturing additives in the
fracturing fluid.

o Assess the potential environmental and
health risks of fracturing fluids and
additives in both diluted and concentrated
forms; and

o Define operational practices and controls
for the identified risk.

The risk management plan must maximize
the use of environmentally friendly additives
and minimize the amount and number of
additives.

The trade name of the fracturing additives used
including the monthly amount of additives used
per well must be included in the well file. The
drilling and fracturing fluids will also be indicated
and considered as part of the EA process.

Health impacts of the chemicals will be provided
through the MDS.

The operating practices and controls will be
included in the EMPRs.

The comment is noted. The toxicity of the fluids
and additives will be able to be commented on
through the public participation process for the
EA application.

1.4.24.

University of the
Free State

No regulation of pipelines

No mention of pipeline management or
monitoring is made. Add these to the
regulations. Under pipelines the following
should be prescribed:

The EA process will consider the impacts
associated with the development of pipelines.
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e Location of pipelines - An accurate record
| sketch showing the location, identification,
type, and size of pipes shall be submitted
to the responsible authority and the DWA.

o Strength of pipelines - All pipelines and
fittings used during drilling, operating, or
producing oil or gas shall be designed for
at least the greatest anticipated operating
pressure of the maximum regulated relief
pressure in accordance with the most
recent recognized design practices in the
industry.

¢ Monitoring of pipelines - Pipeline integrity
shall be monitored in accordance with best
industry practice and reported to the
designated authority as well as DWA.

¢ Pipeline leakage - Any pipeline leakage
shall be fixed, and the site cleaned up
within 24 hours of the event. The event as
well as the amount and type of fluid leaked,
and the clean-up procedure, shall be
reported to the designated authority as well
as the DWA, within 24 hours of the event.

o Burial of pipelines - No burial of pipelines
shall be allowed / specify requirements for
burial off pipelines that will ensure safety
against leakage and contamination of
groundwater.

¢ Given the current trend of vandalism,
theft and sabotage of infrastructure,
how will this infrastructure be protected,
given the lack of manpower, especially in
areas where pipelines may cover vast
distances?

The proposed Regulations are not intended to
go into this detail.

The integrated operational monitoring plan will
deal with the monitoring of all aspects related to
the operation.

Mitigation measures will be included in the EMPr
and such leakages would be identified as an
incident which must be included in the audit
reports.

These issues will be covered in the EA process.
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1.4.25. | Wolfgang Preiser | The proposed regulations do not address These Regulations are intended only to regulate
techniques other than unconventional oil and fracturing. Therefore these requirements will
gas development, e.g., depressurisation. It apply only where the applicant has identified
should address all extraction methods. fracturing as the method of petroleum extraction.
1.4.26. | BirdLife South | Albeit that BirdLife South Africa do not The views of BirdLife South Africa are noted.
Africa support hydraulic fracturing as a potential
alternative energy source, we have seen fit to
comment on the proposed Regulations,
should government decide to proceed with
this option. In this regard BirdLife South
Africa supports a clear and stringent
framework within which to manage potential The comments provided through the comment
environmental impacts from gas and oil period have all been considered in the revision
exploration and production  requiring of these Regulations and it is anticipated that all
hydraulic fracturing. We have several gaps have been addressed and the approach
concerns about the envisaged approach strengthened where necessary.
outlined in the draft Regulations.
1.4.27. | The Graaff-Reinet | The Graaff-Reinet Residents’ & Ratepayers’ The opposition of the Graaff-Reinet Residents &

Residents’ &
Ratepayers’
Association

Association is opposed to fracturing. The
people of Graaff-Reinet and surrounding
areas are well informed about fracking in the
Karoo, having attended meetings, listened to
lectures, debated the issue, seen films and
followed up themselves on related topics;
they know that our heritage town and pristine
countryside would be destroyed if fracking
took place here. Our GRRPA committee has
read the proposed regulations and doubts
that DFFE would be able to control the impact
on the environment of fracking for oil. The
major concern in our area is the shortage of
water for normal human life. We have just
passed through a 7-year devastating drought
and even after reasonable rainfall recently,
the Nqweba Dam is still unable to supply
water to the town which has to depend on

Ratepayers Association to fracturing is noted.

The concern is noted.

There are prohibitions introduced into the draft
Regulations to ensure that the industry does not
compete with the water needs of the
communities  surrounding  the  proposed
operations.
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boreholes. Many residents are still
dependent on water trucks to fill tanks placed
at various strategic points. Our municipal
area stretches from Nieu Bethesda in the
north to Baviaans in the south, including 8
small towns, all of which have a water
shortage. There is also the danger of our
aquifiers being poisoned by chemicals in the
fracturing process.

Unfortunately, we have no confidence in the
Dept of Forestry, Fisheries and the
Environment. On numerous occasions our
association has contacted the East Cape
DFFE or DEDEA about sewerage and
effluent flowing into the Sunday River. We
have brought the horrific state of the Graaff-
Reinet Landfill Site to their attention. The
officials don’t have the ability or will to see
that present regulations are implemented so
we doubt that fracturing regulations will be
applied. The understanding and technical
knowledge needed will be beyond most
people’s grasp as has been the case in some
other countries. It is difficult to comprehend
why a department focusing on the
preservation of the environment would
associate itself with fracturing.

We do have a serious shortage of job
opportunities, but we know that fracturing
might only provide a minimum of low level,
short-term employment. It may even destroy
the jobs currently available as in tourism and
farming. Companies wishing to make money
exploring for oil, try to convince the naive,

The comment is noted.

The issues of jobs and how current jobs will be
affected by any proposed fracturing operation
will be considered in the EA process.
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poorly educated people that this will provide
a wonderful opportunity for them. Reports
from the USA show that the calibre of workers
who come into oil exploration areas, lowers
the ethics and moral fibre of the present
inhabitants.

1.4.28.

MOFFAT
WHITLOCK
ARCHITECTS

It is quite disturbing that the Department is
still pursuing the production of gas by means
of hydraulic fracturing despite the
overwhelming evidence world-wide that
irrespective of how stringent and well policed
the regulatons may be a “fracked”
environment is both degraded, polluted and
not fit for previous use to varying degrees.
The capacity doesn't exist currently to even
police and enforce current environmental
legislation with respect to water safety
resulting in the pollution of our precious water
resources by the negligent discharge of raw
sewage into watercourses, wetlands and
water bodies. If this situation cannot be
managed realistic scepticism can be the only
reaction to the enforcement of highly
technical and intricate regulations to protect
our environment and water from pollution and
degradation. In my view no regulations, in
any context, let alone in the context of South
Africa, can be stringent enough to ensure a
positive  post fracking  environmental
outcome. The Karoo is a highly sensitive
biome which is in addition water-scarce and
therefore fracking can, and should, not be
realistically contemplated on the basis of
short-term financial gain by a few to
purportedly solve the energy crisis and
provide most a limited number of skilled job

The comment is noted.

The comment is noted.

It is anticipated that many impacts will be
avoided through the various buffers and
restrictions that have included in the draft
Regulations. In additon, a number of
professionals must be contracted to monitore
day to day operations and report on these
operations.

The comment is noted.
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opportunities in exchange for an environment
which will arguably not be able to properly
support current more sustainable economic
activity like agriculture, stock raising and
environmental tourism. As a resident of the
Karoo, | therefore take strong exception to
the entire process of fracking on the basis
that residents constitutionally have the final
say with respect to living in a fit and
supportive natural environment. It is therefore
a matter of principle that this regulation is not
promulgated, but rather be scrapped in their
entirety and the whole misguided idea of
fracking be relegated to the scrapheap of ill-
considered plans where it belongs.

The opinion is noted.

The comment is noted.

1.4.29.

Standard Bank

Standard Bank is of the view that financial
institutions should not attract or incur any
liability under the Draft Regulations, save for
those that are specifically detailed in any
financial guarantees that they may provide to
applicants or holders.

The comment is noted. The financial guarantees
are addressed in the Financial Provisioning
Regulations which will be implemented in
parallel to these Regulations.

1.4.30.

WWF South Africa

Public access - throughout the regulations
there is a requirement that data be supplied
to the regulating authority, including
application, baseline reports, monitoring
reports, deviations from standards, spillage
or well breach events, and drilling fluid safety
data sheets. This majority of this data is not
proprietary or competitive and is in the public
interest. As such, all submitted data should
be publicly available through a web interface
for broad consumption. Itis further suggested
that the back-end database be made
interrogable by the public using a map-based
selection interface to allow members of the
public to readily access site data without prior

This information is required to be uploaded to the
website of the holder and will be available to the
public.
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knowledge of the entities or names of
locations. Such an interactive map interface
could also provide flags for unusual events
such as spills, well breaches and
environmental threats, enabling better
response times and alerting local people.

The request is noted but not supported at this
time.

1.4.31.

WWEF South Africa

Review panel/steering committee - Whilst
the competence of the Ministry to execute the
guidelines is not in question, it may be useful
to consider the establishment of an
independent review panel or steering
committee. Such a committee representing a
broader set of stakeholders in the relevant
landscape and including both private sector
and civil society experts should provide
oversight for the evaluation of proposed
hydraulic fracturing fluids, the cancellation of
licences for non-compliance, and the review
of monitoring plans and data to ensure
adequacy of compliance.

Decisions cannot be made by a committee. The
relevant Minister is mandated to manage certain
resources in the country. An inter-departmental
fracturing committee which was required in the
Cabinet decision taken in 2017 is in place and
meets on a quarterly basis. Itis possible that the
frequency of meeting will increase as the sector
develops.

1.4.32.

Western
Government

Cape

The draft Regulations refer to a variety of
terms when referring to gas i.e., natural gas,
gas, petroleum resources, petroleum, etc. A
change in wording indicates a change in
meaning. It is recommended that the same
term be used consistently throughout the
Regulations.

Itis proposed that one term is used
consistently when the term “gas” is
referred to.

The term “oil and gas” is no longer used in the
Regulations, however gas is still used in a few
instances and for an understanding of this term
the dictionary definition will be relied on.

1.4.33.

Western
Government

Cape

It is not clear what the relationship between
the draft Regulations and the proposed
Regulations for the Use of Water for
Exploration and Production of Onshore

Naturally Occurring Hydrocarbons that
Require  Stimulation Including Hydraulic
Fracturing and  Underground  Coal

Gasification to Extract and any Activity
Incidental Thereto that may Impact

Care must be taken to ensure
adequate coordination between the
draft Regulations and the draft
NWA regulations to ensure that

water-related issues are
adequately regulated by the
Minister responsible for water

resources in terms of the proposed

The DWS is part of the drafting team and
integration is an objective. A number of the
requirements in the Regulations require
concurrence from the Minister responsible for
water affairs.
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Detrimentally on the Water Resource, 2021, | Draft NWA Regulations and in
(published on 21 May 2021 in terms of the | terms of these draft Regulations.
National Water Act, 1998) (‘draft NWA
Regulations”) is. It is strongly recommended that the
There are many aspects included in the draft | Minimum Information
Regulations that affect water sources. It | Requirements for the Submission | It is the intention that the MIRs be finalised and
seems that the draft Regulations do not | of Applications for an Authorisation, | used as they are referenced in the draft
provide any decision-making powers to the | Right, Permit or Licence for the | Regulations.
Minister responsible for water resources (i.e., | Onshore Exploration of Oil and Gas
other than being consulted or informed). Intending to Utilise Hydraulic
Fracturing, is used to ensure that
For example, the implementation of remedial | the information  requirements
actions in instances where hydraulic | between the two sets of regulations
fracturing is suspended due to a loss of | are coordinated.
pressure (regulation 16), may have major
implications for the environment and for
water sources, as such, it should be
regulated by the Minister responsible for
water resources in terms of the proposed
draft NWA Regulations, and in terms of these
draft Regulations.
1.4.34. | Western Cape | The draft Regulations should include | It is proposed that the draft | The Financial Provisioning Regulations are to
Government provisions to clarify the need for the | Regulations must provide | address rehabilitation and not incidents.

responsible entity to fully fund and undertake
measures to address and contain any leak
under their care, consistent with the
requirements contained in the Financial
Provisioning Regulations, 2015.

However, clarity must be provided if the
management of leaks (i.e., managing fugitive
gases) is to be regarded as a normal
operational management matter, or if it is to
be regarded as rehabilitation measures to be
addressed using funds set aside for
rehabilitation. The concern is that these

expressly for the management of
fugitive gases as an operational
management concern to ensure
that funds set aside for
rehabilitation in terms of the
Financial Provisioning Regulations,
2015, are not used for this purpose.

Financial Provisioning funds are not able to be
drawn down until 10 years before closure and
then only for the activities identified in the
closure plan. The holder will need to take out
insurance to manage any leaks or incidents.
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‘management measures” should not deplete
funds set aside for rehabilitation.
1.4.35. | Western Cape | On 24 June 2022 the Portfolio Committee on | Consideration must be given to the | The Bill has been studied as an input to these
Government Mineral Resources and Energy published an | changes that would be required to | Regulations and no contradictions have been

invitation for comment on the Upstream
Petroleum Resources Development Bill [13-
2021] (“the BIll’). In terms of the
Memorandum on the Objects of the Bill, the
main objective of the Bill is to “separate
petroleum  provisions  from  minerals
provisions as currently provided for in the
Mineral and  Petroleum  Resources
Development Act, 2002 (Act No. 28 of 2002)
(the MPRDA). This separation was
necessitated by the need to provide for two
independent pieces of legislation addressing
matters pertinent to each industry and to
bring about stability and security to investors,
especially in the upstream petroleum sector”.

The Bill defines petroleum as “any liquid,
solid hydrocarbon or combustible gas
existing in a natural condition in the earth’s
crust, and includes associated liquid or gas,
any liquid or solid hydrocarbon or
combustible gas, but does not include coal,
bituminous shale or other stratified deposits
from which oil can be obtained by destructive
distillation or gas arising from a marsh or
other surface deposit”.

In order to facilitate the proposed separation
of petroleum provisions from mineral
provisions, as currently provided for in the
MPRDA, the Bill further proposes several
amendments to the MPRDA and the repeal
of sections 69-90 thereof.

the draft Regulations, once the
Upstream Petroleum Resources
Development  Bill  [13-2021]
(currently in Parliament) is enacted.

identified. Transitional arrangments have been
proposed in the Regulations in line with the
transitional  provisions in the Upstream
Petroleum  Resources  Development  Bill.
According to information at the DFFE’s disposal
the Act would also not immediately be brough
into operation after signature by the President as
it is foreseen that Regulations need to be
developed first.
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Given that the draft Regulations deal with
petroleum resources, it is affected by
provisions in the Bill. Therefore, once the Bill
is enacted, amendments will be required to
these draft Regulations. Should the timeline
for the enactment of the Bill allow it
consideration should be given to only
finalising the draft Regulations once the Bill
has been enacted.

1.4.36.

Western
Government

Cape

The draft Regulations must aim to ensure
that the potential negative impacts
associated with hydraulic fracturing must be
addressed. More specifically, the draft
Regulations must clearly provide for the long-
term impacts related to potential well failure
(including after decommissioning of wells). If
not addressed, these negative impacts will
become a societal concern that will impact
vulnerable communities more severely.

The draft Regulations must clearly
provide for the long-term impacts
related to potential well failure
(including after decommissioning
of wells).

The post closure impacts will be dealt with
through the Financial Provisioning Regulations.

1.4.37.

Western
Government

Cape

The purpose of the draft Regulations
highlights its applicability on baseline and
ongoing monitoring during exploration and
production phases. It is however not clear
how the draft Regulations address the
appraisal phase of shale gas development
(i.e., the testing of the viability of gas
production as provided for in the Bill) and how
this influences, and is related to, both
baseline monitoring and ongoing monitoring.

The appraisal phase is permitted through the
production process and will therefore be
considered through the EA process. The
monitoring plan will be required which will
include appraisal operations. Appraisal is not
identified as a stand alone activity.

1.4.38.

Western
Government

Cape

In general, the draft Regulations require
clarity and consistency. In particular, the draft
Regulations do not place a clear duty on
decision makers to consider certain aspects.
For example, many of the obligations
contained in the draft Regulations are worded

It is recommended that clear and
separate provisions are expressly
included dealing with the
obligations and powers of
applicants and authorites  and

A baseline monitoring plan and baseline
monitoring reports and integrated operational
monitoring plan which complies with the relevant
minimimum information requirements must be
submitted to the competent authority as part of
the consolidated assessment report. These
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to place duties on an applicant or holder to | guidance on how these obligations | documents form part of and will be considered
produce a report, without specifying how the | and powers are to be discharged | during the EA process.
decision maker should consider such and
deal with the report.
Bassline monitoring is undertaken and
Draft regulation 6, dealing with the documented to determine the status quo of the
obligations of the applicant, includes the site attributes which are utilised by the applicant
requirement to submit a baseline monitoring when submitting assessment reports and to
programme and requires that such a determine difference in the quality of the
programme be submitted to the competent environmental attributes through the operations.
authority for approval. Regulation 7(3)
provides that the applicant is required to
perform baseline monitoring and submit the
results to the relevant authorities, but with no
clear responsibility as to what these
authorities should do with such information.
Clear provision must be made for the duties
of the authorities and guidance must be
provided for how these authorities are to
discharge their duties.
1.4.39. | Western Cape | General legal comment: Regulation 1 uses | To improve the text, it is | The legal team within DFFE as well as DMRE
Government the word “shall’. In subordinate legislation it | recommended that the legislative | have reviewed the proposed Regulations and
is accepted practice to draft using the | drafter review the draft Regulations | vetted the drafts. This vetting process will be
wording of the enabling Act, in this case | using generally accepted | applied again to the final draft for
NEMA which uses the word “must”. Commonwealth legislative drafting | implementation.
The punctuation used in the text of the draft | practices, as well as enlist the
Regulations is in places incorrect, for | support of a language practitioner
example, in the definition of “exploration | familiar with these practices.
right”.
The draft Regulations use bullets to indicate
numbering. This is not accepted drafting
practice.
1.4.40. | Centre for | Administrative Penalties - Due to the fact DFFE is in the process of developing a National

Environmental
Rights

that we have very little experience of
administrative penalties relating to South
Africa’s nascent oil and gas industry, we have

Environmental Management Amendment Bill
(Administrative Penalties) that will empower the
Minister to identify contraventions for which fixed
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looked to lessons from the developed United
States oil and gas industry where resolution
of environmental law violations is by far the
most common method of enforcement.48
Most U.S. environmental laws contain some
sort of administrative  enforcement
mechanism for non-criminal violations.

Below are some key suggestions: Regulators
Need Clear Guidelines to Ensure Consistent
Enforcement of Violations

One of the primary criticisms of
administrative enforcement mechanisms is
that regulators often have too much
discretion to ignore or minimise violations or
resolve issues informally with little or no
penalty. This can lead to inconsistent or
biased enforcement.

The state of Colorado took steps to eliminate
this problem when it revised its administrative
enforcement provisions for oil and gas
development in 2014. An earlier investigative
study by Earthworks (a U.S.-based
extractives watchdog organisation) revealed
that regulators in the state of Colorado issued
enforcement notices in only a fraction of the
cases in which inspections noted violations -
even in instances where there had been a
spill or contamination event. See “Breaking
All the Rules: The Crisis In Oil & Gas
Regulatory Enforcement” (2012), p. 58
(available at
https://www.earthworksaction.org/files/public
ations/FINAL-US-enforcement-sm.pdf)

or variable administrative penalties may be
imposed.

These empowering provisions need to be in
place in NEMA before these contraventions are
so identified, including the potential future
inclusion of some of the current offences
identified in terms of these draft Fracturing
Regulations.



https://www.earthworksaction.org/files/publications/FINAL-US-enforcement-sm.pdf
https://www.earthworksaction.org/files/publications/FINAL-US-enforcement-sm.pdf
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The former regulations encouraged informal
resolution of all violations, no matter how
severe, through phone calls, meetings, and
other informal settlement procedures in
which monetary penalties were not being
assessed. Regulators expressed concern
that this approach did not go far enough
towards holding the oil and gas industry
accountable to the highest standards. See
Colorado Oil and Gas Conservation
Commission, “Enforcement and Penalty
Policy Review Under Executive Order No. D
2013-004” (2013), p. 15 (available at
https://cogcc.state.co.us/Announcements/En
forcement Penalty Policy Review Final.pdf

The regulations were substantially revised to
limit use of informal settlement procedures.
First, there may be no informal resolution of
any Class 3 violation (the most serious) or
any Class 1 or 2 violation that caused actual
adverse impact. See COGCC Rules, Sec.
522(c)(1)(A).

Second, informal resolution procedures
cannot be used if the violator has received a
warning or inspection notices about the same
violation. 1d., Sec. 522(c)(1)(B).

And, in all cases, regulators retain the
authority to seek formal resolution and
imposition of monetary penalties even if a
violation meets all the criteria for informal
resolution. Id., Sec. 522(c)(2).



https://cogcc.state.co.us/Announcements/Enforcement_Penalty_Policy_Review_Final.pdf
https://cogcc.state.co.us/Announcements/Enforcement_Penalty_Policy_Review_Final.pdf
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Pennsylvania’s enforcement policy, adopted
in 2015, declares “[ajn  appropriate
enforcement action should be taken for each
identified violation” and that the minimum
response to any violation is written
notification to the operator informing it of the
violation. See “Standards and Guidelines for
Identifying, Tracking, and Resolving Oil and
Gas Violations,” Doc. No. 820-4000-001
(2015), p.7 (available at
http://www.elibrary.dep.state.pa.us/dsweb/G
et/Document-105828/820-4000-001.pdf).
This ensures that there is at least a paper trail
documenting  violation, even if an
enforcement action is not taken in a particular
instance.

1.4.41.

Centre
Environmental
Rights

for

Operators should be Held to a Strict Liability
Standard for Violations  Subject to
Administrative Penalties.

We submit that the administrative penalty
provisions should do not require regulators to
prove that a violator acted with intent,
knowledge or even negligence. Instead,
there should be a strict liability standard.

Colorado’s enforcement regulations simply
state: “An operator who violates the Act, or a
Commission rule, order, or permit may be
subject to a penalty imposed by Commission
order.” COGCC Rules, Sec. 523(a).

If gross negligence or wilful conduct is found,
this is considered an “aggravating” factor
warranting a higher monetary penalty.
Similarly, the Pennsylvania Oil and Gas Act

In relation to statutory criminal offences in NEMA
and the SEMAs, the requirement of fault, in the
form of intention or negligence is an implicit
requirement for a successful prosecution.

In order for the proposed administrative penalty
system to comply with the requirements of
administrative justice, it is being proposed that
the contravener is given an opportunity to make
representations to the Regulator, including on
the aspect of fault.



http://www.elibrary.dep.state.pa.us/dsweb/Get/Document-105828/820-4000-001.pdf
http://www.elibrary.dep.state.pa.us/dsweb/Get/Document-105828/820-4000-001.pdf
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declares: “the department [of environmental
protection,] after a hearing, may assess a
civil penalty regardless of whether the
violation was wilful.” Title 58 Pa. Consol.
Stat. Ann. § 3256.

1.4.42.

Centre
Environmental
Rights

for

Monetary Penalties Must Be Severe Enough
to Serve as a Deterrent

If the administrative penalties for violating
fracking rules are too lenient, operators will
simply view penalties as the cost of doing
business and will have no incentive to
change their behaviour.

Colorado amended its penalty regulations to
impose a maximum daily fine of US$15,000
per violation per day (an increase from
US$1,000 per violation per day) for the most
serious violations. COGCC Rules, sec.
523(c)(1)

Pennsylvania imposes a very high initial
penalty, from US$25,000 to US$75,000 for
the first day of violation, and US$1,000 per
day after that for continuing violations. Title
58 Pa. Consol. Stat. Ann. § 3256.

Ohio also imposes very high penalties, up to
US$20,000 per day for certain types of
violations. However, and in contrast to many
states, monetary penalties cannot be
assessed administratively, but must be
obtained through civil action filed by the state
Attorney General. Ohio Rev. Code Ann. §
1509.33(H) (available at
http://codes.ohio.gov/orc/1509).

The proposed administrative penalty system will
include both a fixed and variable administrative
penalties. It is envisaged that both of these types
of penalties will be set at a level that will deter
would be offenders from repeating the same
contravention in the future.



http://codes.ohio.gov/orc/1509

No.

STAKEHOLDER

COMMENT

RECOMMENDATION

RESPONSE

Ohio regulators may assess other
administrative penalties, however, such as
suspending activities that are related to a
material and substantial violation of the law
or the conditions of a permit. 1d., § 1509.04

1.4.43.

Centre
Environmental
Rights

for

Repeat Offenders Should Face More Severe
Administrative Penalties

Colorado’s fracking regulations ratchet up
enforcement procedures against operators
that commit repeated violations. In such
instances, regulators must initiate a full
administrative hearing comparable to those
that are held when an operator commits a
violation with gross negligence or does so
wilfully/knowingly. See COGCC Rules, Sec.
523(d)

A repeat violator is not only subject to
monetary penalties, but the Commission may
opt to suspend the operator's certificate of
clearance, which precludes the operator from
selling oil and gas, and may also withhold
new drilling or oil and gas location permits.
Id, Sec. 523(d)(2).

Monetary Penalties Should Include a
“Benefit” Component to Recoup the Financial
Gain Achieved by Noncompliance

Oil and gas companies gain an economic
benefit by violating environmental, safety,
and health requirements. They avoid
expenditures for costly pollution control
equipment, facility repairs and upgrades, and

In the event that there is evidence that the
contravener had previously failed to comply with
NEMA and/or the SEMAs, this is in indication
that they had prior knowledge of the law; and will
be considered as an aggravating factor in
determining the quantum of the fine.
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monitoring. Some state and federal
environmental laws authorise regulators to
impose monetary penalties that reflect,
among other things, the amount of money the
violator saved through noncompliance.

For several decades, the U.S. Environmental
Protection Agency (EPA) has used a tool
called the “BEN model’ to calculate the
economic benefit to a violator.  See
http://www2.epa.gov/enforcement/penalty-
and-financial-models.

Many states authorise or encourage
regulators to use EPA’s model in setting
penalty amounts. For example, the New York
Department of Environmental Conservation’s
penalty policy states: “If a penalty is to
achieve deterrence, both the violator and the
general public must be convinced that the
penalty places the violator in a worse position
than those who have voluntarily complied in
a timely fashion. For this reason, it is DEC
policy that, at a minimum, penalties should
remove any economic benefit that results
from a failure to comply with the law...In
appropriate cases, the DEC may use the
EPA computer program known as BEN to
calculate and estimate the economic benefit
in sophisticated and significant
violations...Every effort should be made to
calculate and recover the economic benefit of
non-compliance.”  DEE-1 Civil Penalty
Policy, Part |l (available  at
http://www.dec.ny.gov/regulations/25227 .ht
ml).



http://www2.epa.gov/enforcement/penalty-and-financial-models
http://www2.epa.gov/enforcement/penalty-and-financial-models
http://www.dec.ny.gov/regulations/25227.html
http://www.dec.ny.gov/regulations/25227.html
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In Colorado’s regulations, one of the
aggravating factors that warrants an upward
adjustment in penalty amount is if “[t]he
violator benefited economically from the
violation, in which case the amount of such
benefit shall be taken into consideration.”
COGCC Rules, Section 523(3)(A)(6).

1.4.44.

Centre
Environmental
Rights

for

A Penalty Schedule should be contained in
legislation

It would be beneficial if the Draft Regulations
provided clear guidance for penalty
determinations to limit the discretion used in
assessing the amount of a fine. For example,
Colorado uses a penalty schedule that
establishes a base penalty amount for three
categories of violations and three categories
of severity, generating nine base penalty
amounts ranging from US$200 to US$15,000
per day. COGCC Rules, Sec. 523(c)(1)
(available at
http://cogcc.state.co.us/documents/reg/Rule
sILATEST/500Series.pdf).

The base penalty can be adjusted for various
aggravating and mitigating factors that are
identified in the regulations. Id., Sec.
523(c)(3).

Lastly, there is a financial incentive for
operators to come forward and voluntarily
disclose violations. If a violation is voluntarily
disclosed and the operator comes into
compliance within a reasonable time, it may

DFFE is in the process of developing a National
Environmental Management Amendment Bill
(Administrative Penalties) that will empower the
Minister to identify contraventions for which fixed
or variable administrative penalties may be
levied.

These empowering provisions need to be in
place in NEMA before these contraventions are
so identified, including the potential future
inclusion of some of the current offences
identified in terms of these draft Fracturing
Regulations.

One of the possible mitigating factors in
determining the quantum of a variable monetary
penalty is whether the contravener came forth to
report the contravention themselves.



http://cogcc.state.co.us/documents/reg/Rules/LATEST/500Series.pdf
http://cogcc.state.co.us/documents/reg/Rules/LATEST/500Series.pdf
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receive a 35 percent penalty reduction. Id.,
Sec. 523(e).

1.4.45.

Centre
Environmental
Rights

for

Environmental Monitoring and Enforcement
Information Must be Publicly Disclosed

Inspection reports, compliance data, and
enforcement decisions must be made
publicly available. As of April 2015,
Pennsylvania, Colorado, and West Virginia
are the only three U.S. oil and gas producing
states (out of 36) that publicly disclose
information about rule violations. See Mother
Jones, “Is Your Local Fracking Company
Breaking the Rules? You'll Probably Never
Know,”  (April  2015) (available at
http://www.motherjones.com/environment/20
15/04/fracking-violations-report).

The proposed administrative penalty system
does envisage that the recipients of these
penalties be required to disclose the receipt of
these penalties on their websites, annual reports
and in any other matter prescribed by the
Minister.

1.4.46.

Natural Justice

Disadvantages of gas industry related to
hydraulic fracturing far outweigh the benefits

The PSR report also states that oil and gas
companies promote the narrative that
hydraulic fracturing creates jobs, alleviates
poverty, but evidence from their research
shows otherwise. Compendium of Scientific,
Medical, and Media Findings Demonstrating
Risks and Harms of Fracking and Associated
Gas and Oil Infrastructure (Eighth Edition),”
April 2022,
http://concernedhealthny.org/compendium/.

A case study of North Dakota in 2012, (USA)
to illustrate that fracking industry costs far
outweigh benefits was carried out by the
Centre for Biological Study. Their study

The comment is noted.

The comment is noted.

The comment is noted.



http://www.motherjones.com/environment/2015/04/fracking-violations-report
http://www.motherjones.com/environment/2015/04/fracking-violations-report
http://concernedhealthny.org/compendium/
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showed that heavy truck traffic associated
with fracking in North Dakota caused
extensive damage to state roads. The study
further showed that drilling and fracking a
single well requires more than 1,000 trips,
and the state needed approximately $7 billion
over the next 20 years to maintain local
roads. Fracking in the United States: 10 Key
Questions, Centre for Biological Diversity
https://www.biologicaldiversity.org/campaign
sffracking/10_questions.html

This is a huge public debt that will burden
taxpayers, who will most likely benefit very
little (if at all!) from the oil and gas industry.

South Africa is a country that is not only
facing the climate crisis, but a multiple host of
other crises such as rapid biodiversity loss,
national energy and water crises, huge
unemployment, political strife, widespread
corruption and perpetual and historic
inequality. The Regulations have not
considered the biodiversity counterbalance
biodiversity counterbalance is offset, and
how the Biodiversity Action Plan will be
implemented to restore lost biodiversity.

Government policies to address these
multiple crises should not be created and
implemented using a compartmentalized
approach or in isolation of other essential
parts of socio-economic and political context
of the country. South Africa’s 17 Sustainable
Development Goals for 2030 include both
goals to alleviate poverty and human health.

The impacts associated with trucking associated
with the hydraulic fracturing operations will be
considered through the EA process.

The comment is noted.

Impacts associated with biodiversity will be
considered through the EA process.

The Integrated Resource Plan 2019 provides the
various technologies that will be included in the
energy mix for the country. Gas has been
identified as a technology to be included in the
energy mix.
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There is undeniably a connected and related
existence Dbetween all human rights.
Therefore, a holistic approach to meeting
SDGs is required. For example, jobs cannot
be enjoyed in the absence of a healthy and
clean environment.

1.4.47.

Natural Justice

Hydraulic Fracturing negative impacts violate
human rights

The negative impacts associated with
hydraulic ~ fracturing  implicate  the
constitutional right to a clean and healthy
environment (section 24), and by extension
the right to life (section 11) right of access to
sufficient food and water (section 27), right to
just administrative action (section 33), access
to information (section 32), amongst others.

As such the Regulations need to embrace a
rights-based language and approach to
preserve constitutional rights. As they stand
the Regulations are not drafted to protect
constitutional rights, but to accelerate oil and
gas exploration. They also fail to embrace
precautionary and preventative principles of
environmental management as enunciated
under NEMA.

In countries where hydraulic fracturing is now
more well researched and better understood,
the practice has been absolutely banned, in
others — temporarily whilst others have
placed moratoriums on fracking based on the
precautionary principle.  Compendium of
Scientific, Medical, and Media Findings
Demonstrating Risks and Harms of Fracking

The comment is noted.

The comment is noted, however the proposed
Regulations are intended to be protective of the
environment while allowing a gas industry to
develop in the country.

The comment is noted.
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and Associated Gas and Qil Infrastructure
(Eighth Edition),” April 2022,
http://concernedhealthny.org/compendium/.

In the alternative, a phased and measured
system of approval would allow for time to
study and understand the impacts of fracking
compared to an accelerated and wholesale
licensing process.

The EIA Regulations Listing Notices provide for
a step wise approach to the authorising of
fracturing in that an environmental authorisation
is required for the activity related to exploration
not requiring fracturing, during which base line
monitoring is to be undertaken, and then a
second EA for fracturing and a third EA for the
production. Any expansion of production also
requires an EA which will consider the
performance of the operations.

1.4.48.

Natural Justice

Noise, light and air pollution

The Regulations do not prescribe minimum
or strict standards or oversight over
mitigation for noise, light, or air pollution
during operations. Concerns regarding noise,
light and air pollution were addressed in the
MIR, introduced on 08 July 2022. The
Regulations need to be amended to realign
and reconcile these concerns in the MIR and
to outline standards and oversight on
mitigation of noise, light and air pollution.

The only relevant provision, section 22(1),
merely requires that any water or air quality
analysis must be undertaken by a third party
using international or SANAS accredited
facilities and according to national and
international analytical methods.

Section 22(1) appears to be a mere
supplement to the MIR, with respect to
conducting a base line monitoring of the
noise, light and air quality of the area.

The impacts associated with noise, light or air
polluton will be dealt with through the
requirements of the EIA Regulations. The MIR
for fracturing will include the requirements for
consideration of these impacts.

Regulation 22(1) is not intended to address
impacts but rather to set requirements for the
accreditation of the laboratories that will be used
to undertake the analysis of water and air
samples. The MIR for the Exploration and
Production of Onshore Petroleum using
Fracturing Technology will include the
requirements for impact assessment, mitigation
and monitoring.
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1.4.49.

Natural Justice

Natural Justice urges a complete ban on all
hydraulic fracturing operations based on the
precautionary  principle and  scientific
evidence demonstrating the health risks,
environmental pollution, GHG emission, and
induced seismic activities.

Renewable energy options, such as wind and
solar power, create more jobs than gas while
lowering electricity costs and emissions. In
comparison to gas-to-power, solar PV and
off- and onshore wind together generate over
ten times as many employments annually per
MW  during building, installation, and
manufacture, as well as eleven times as
many jobs annually per MW during operation
and maintenance.

Unsubsidized renewable energy such as
wind or solar has already been successfully
developed in South Africa and is significantly
less expensive than any gas to power
options. It also offers advantages such as
increased job creation per unit of energy,
decreased environmental impact, decreased
GHG emissions, and immunity from volatile
fuel prices. Renewable energy is a good
starting point for a just transition. Therefore,
there is no need for gas as a bridging fuel.

The proposed Regulations also fail to present
a comprehensive legislative scheme to
properly facilitate  hydraulic  fracturing
operations.

The comment is noted. The EA and WULA
processes will assess impacts and provide for
mitigation as well as monitoring.

Wind and solar technologies are being rolled out
in the country in line with the Integrated
Resource Plan 2019 which also includes use of
gas technologies in the energy mix.

The comment is noted.

The comment is noted. No specific comments
have been made on the perceived failures.

1.4.50.

Natural Justice

Alternatively, if fracking is to be allowed the
Regulations need to provide for a phased and

The EIA Regulations and Listing Notices provide
for a step wise approach to the authorising of
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measured approval system, to allow for a fracturing in that an environmental authorisation
cautious introduction of fracking in South is required for the exploration without fracturing
Africa. A practical data collection and (it is during this period that baseline monitoring
assessment initiative of socio- economic, is to be undertaken), then a second EA for
technological and environmental on a ‘test fracturing operations and the third for the
case’ basis should be done before production phase. Any expansion of production
accelerated and  wholesale licensing, also requires an EA which will consider the
approvals or authorisations' are granted. performance of the operations.

1.4.51. | AfriForum THE PROPOSED REGULATIONS ARE

ADMINISTRATIVELY UNENFORCEABLE

Afriforum submits that the proposed
regulations, in their present format, will not be
administratively enforceable. This is because
the establishment of a fracking industry in
South Africa will require enormous oversight,
resources and compliance policing and
enforcement from a wide range of state
departments. This is evident from regulation
6(h) of the proposed regulations which lists
the rights, permits, authorisations, approvals,
consent and licenses that will be involved in
regulating the fracking industry.

The regulations in their current form, do not
provide any practical mechanisms to ensure
co-operation between these numerous
authorities. Without prescribed mechanisms
for co-operation, it is submitted that the
proposed regulations would result in
haphazard and potentially contradictory
implementation by different decision making
authorities.

It is common knowledge that in reality there
is often very litle communication or

The comment is noted. The relevant
departments identified in regulation 6(h) have
been implementing their ~ mandated
requirements for some time. The draft
Regulations identify a number of professionals
that must be appointed to ensure that the day to
day operations are managed, the EMPr is
enforced and monitoring is being undertaken
and reported on.

The two MIRs have been developed specifically
to ensure that there is co-operation between the
various departments and that a one stop process
can be implemented. In addition the various
Departments have formed an inter-departmental
drafting team and the Regulations are being
drafted in consultation.

The Departments meet on a quarterly basis to
discuss general mining issues related to the One
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collaboration between different levels and
spheres of government. This is the case even
where such role players are statutorily
required to co-operate in the discharge of
their duties, in line with Chapter 3 of the
Constitution of the Republic of South Africa,
1996. Lacking inter-governmental
communication and co-operation in the
Republic has often led to uncertainty as to
which organ of state is responsible for which
task. This is precisely the issue which arose
in in the review proceedings referred to
above and reflected in the judgment in that
matter (Minister of Mineral Resources v Stern
& others (1369/2017) and Treasure the
Karoo Action Group & another v Department
of Mineral Resources & others (790/2018)
[2019] ZASCA 99 (4 July 2019)).

A further effect of this unfortune state of
affairs, is that projects requiring a large
amount of inter-governmental co-operation
and oversight are often dysfunctional, or
function poorly and slowly, if at all. Moreover,
it makes the process of holding the relevant
authority accountable more challenging, as it
opens the way for all authorities involved to
avoid responsibility by passing the buck if
anything goes wrong. In the case of fracking,
which is a highly technical and
environmentally risky process, such a
situation is even more dangerous and must
be avoided at all costs.

It is therefore Afriforum’'s respectful
submission, that the proposed regulations on

Environmental  System. In addition the
Presidency facilitates regular meetings of
relevant decision-making departments providing
authorisations related to energy projects where
projects are discussed and blockages alleviated.
In addition, for fracturing specifically the relevant
Inter Departmental Coordinating committee
meet quarterly to coordinate activities around
this technology.

The comment is noted but not supported.
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fracking, in their current format, will not be The comment is noted but not supported.
administratively ~ enforceable and  will
perpetuate the problem of uncoordinated,
haphazard and contradictory  decision
making.
1.4.52. | AfriForum THE PROPOSED REGULATIONS ARE

TECHNICALLY UNENFORCEABLE

Afriforum submits that there is presently
insufficient  technical ~ expertise  within
government to ensure the effective
implementation of, and compliance with, the
proposed fracking regulations.

Before taking on the mammoth task of taking
the lead in the implementation of the
proposed fracking regulations, it is imperative
that the Department evaluates whether it has
adequate human resources (in terms of
employees with the necessary technical
expertise and experience to implement and
enforce compliance with the regulations. The
Department should also evaluate whether it
has the required financial capacity to
implement and enforce compliance with the
regulations, bearing in mind the catastrophic
environmental impacts of fracking activities
should accidents occur or should such
activities be approached recklessly. This
exercise should be undertaken before the
proposed fracking regulations are published.

In this regard it should be appreciated that
South Africa has little experience with the
exploration and production of onshore oil and
gas requiring fracking and that it will take a

The comment is noted but not supported, PASA
has expertise in relation to petroleum exploration
and production.

Expertise exists within PASA and DMRE.

The comment is noted but not supported.
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considerable  amount of time and
considerable resources for it to be in a
position to manage and enforce the proposed
regulation of that industry. The publication of
the proposed regulations prior to the
establishment of sufficient resources (both
human and technical) would thus be
premature.

Further in this regard, Afriforum submits that
prior to (or at least simultaneously with) the
publication of any regulations pertaining to
fracking, guidelines should be published on
how environmental assessments are to be
conducted for fracking projects to ensure that
relevant issues are considered and that a
uniform standard of assessment s
maintained between the different decision-
making authorities and across all areas.

The first of the two MIRs that will support the
Regulations was gazetted together with these
draft Regulations. The second MIR dealing with
production will be gazetted shortly together with
the draft Regulations and the first MIR for public
comment.

1.4.53.

AfriForum

THE PROPOSED REGULATIONS
CONFLICT WITH CURRENT POLICY

Afriforum submits that any regulations that
pave the way for any new oil or gas
exploration or production contravene South
Africa’'s international climate  change
commitments.

In the last quarter of 2021, the 26th
Conference of the Parties of the United
Nations Framework Convention on Climate
Change was held in Glasgow. At this
Conference of the Parties, developing
countries (including south Africa) committed

The comment is noted but not supported. The
Integrated Resource Plan has considered the
CO2 commitments made in terms of the Paris
agreement and gas has been identified in this
plan.

The increase of gas in the energy mix is part of
the just energy transition and the National
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to transition away from fossil fuels and
promote development of less carbon-intense
economies. This commitment is manifest
from South Africa’s climate change
commitments made in its Nationally
Determined  Contribution  published in
September 2021 in terms of which South
Africa committed to significant reductions in
the emission of greenhouse gasses. Paving
the way for development or investment in
fossil fuels (which is the underlying object of
the proposed fracking regulations) is in direct
conflict with the efforts and the need to lower
the emission of greenhouse gasses on a
global scale.

Afriforum further submits that paving the way
for new oil or gas exploration or production,
fails to take into account the fact that South
Africa is a water scarce country and fracking
not only poses a significant contamination
risk to these scarce resources but is also
highly water intensive. This is particularly
applicable to the Karoo where much attention
is currently focused for unconventional gas
development projects.

Determined Contributions that were published
are considered in the update of the IRP.

The comment is noted.

The draft Regulations identifies certain
prohibitions around water use and set certain
requirements for recycling and reuse of water.
Contamination of water is dealt with through
setting buffers, applying international best
standard to well construction, applying best
international practices to pressure testing,
monitoring and reporting.

1.4.54.

AfriForum

The proposed fracking regulations suffer
from an acute lack in details, including but not
limited to details regarding practical control
and protection measures. Given the nature of
the activities envisioned by the regulations,
such a flaw is fatal. It is clear that the
legislature has not fully wrapped its head
around the scale, nature and potential effects
of the proposed project, because the

The comment is noted but not supported. The
draft Regulations are supported by MIRs which
are extremely detailed in setting requirements.
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legislature has not regulated every step of the
process, nor planned for every eventuality.

Afriforum thus respectfully submits that the
publication of the proposed regulations in
their current form is premature. Unless and
until the Department has established that it
has the necessary human resource and
technical capacity to implement and enforce
compliance with the proposed regulations,
has evaluated and planned for the mitigation
of the risks associated with fracking and is
able to confirm that new gas or oil exploration
or production will not conflict with its
international climate change commitments
and will not endanger our scarce water
resources, Afriforum does not support the
publication of the proposed fracking
regulations.

Afriforum is thus of the view that the proposed
fracking regulations should be reconsidered
and not published until such reconsideration
has occurred. Such reconsiderations should
commence by focusing first and foremost on
whether fracking is the appropriate way
forward to solve South Africa’s energy crisis.

The comment is noted, and government believes
that sufficient human resource capacity with
adequate technical capacity to implement the
draft Regulations exists within government and
will be augmented as the industry develops.

The opinion is noted.

The comment is noted but not supported.

1.4.55.

Mike Buchanan

This document out for comment should be
null and void as there should be NO Fracking
for the following reasons:

o Effects on local Hydrology
e Impact on surface water — potential
contamination and demand

The opinion is noted.

These impacts are considered through the EA
and WUL process.
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e Impact on aquifers -  potential
contamination and depletion — there are not
even complete maps of our aquifers!

o Effects on water supply of the catchment
(run off & absorption)

e Possible lowering of catchment absorption
function

e Impact of unlisted chemicals used in
fracking process

e Impact on potable water supplies

o Water shortages

o Slurry disposal

The disposal of the fracking slurry is another
issue of major concern.

The majority of Waste Water treatment works
are already over capacitated, and non-
compliant, and are already contaminating
rivers with sewage, They will not cope with
the vast amounts of fracking slurry.

Due to their design, Waste Water Treatment
works are unable to remove the fracking
chemicals from the water and as waste water
treatment works release their processed
water into rivers this will be another source of
contamination.

Climate Change:

e increased rain impacts on slimes dams and
from well sites

e increasing storm intensity on slimes dams
and well sites

e methane emissions

The draft Regulations prohibit the disposal of
waste from fracturing to government waste water
treatment works.

The comment is noted and the draft Regulations
prohibits such disposal.

The draft Regulations prohibits the release of
process water and fracturing fluid to the
environment  unless  certain  treatment
requirements are met.
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Sourcing of sand - The sourcing of the sand
for the fracking is another concern - as
mentioned already, sand mining is already
severely impacting the health of rivers in
KZN. This sand is vital in “topping up” our
beaches which support a thriving and large
tourist industry, and beaches are an integral
function of the ocean eco-system.

e The vastly increased volume of heavy
trucks on the roads

e Related health issues

e Light pollution from wells

e Methane leaks.

Sand mining requires an EA as well as a mining
permit. Aspects related to need and desirability,
siting and the safe mining of sand will be covered
under these assessments to support these
authorisations.

These impacts are assessed under the EA
process that must be undertaken prior to
commencement of a fracturing process.

1.4.56.

Mike Buchanan

We cannot accept the usual response that
the regulations will be in place to prevent
contamination of water resources. There is
no evidence of this currently happening in
many mining areas such as the Acid Mine
Drainage around KZN (and other provinces)
coal mines, also from gold mines and the
uncontrolled sand mining in KZN.

The above are just two examples of proof that
compliance monitoring and enforcement is a
failure and does not work. Until compliance
monitoring and enforcement are seen to be
happening, and effective in all mining
spheres in South Africa, fracking cannot be
allowed.

The comment is noted. The acid mine drainage
in the gold bearing reefs of the Witwatersrand
are a result of inadequate legislation as mining
in these areas began more than 100 years ago
and the mines were abandoned.

The comment is noted.

1.4.57.

Jaco Burger

Consultation on intention to prescribe
minimum requirements for submission of
applications for authorization dated 8 July
2022 (GG No 2265) is still open for review.
Thus, the content of this document cannot
currently be considered.

The input is noted, before the Regulations are
gazetted for implementation the MIR will be
finalised.
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There is simply not enough scientific
information and knowledge regarding the The comment is noted, however an EA and WUL
Karoo Basin available to make informed is required and additional assessment will be
decisions. undertaken on a site specific basis to better
understand the geology.
Under NO  circumstances  should
Environmental Authorization be issued if the
applicant cannot guarantee that South The comment is noted.
Africa’s ground water will not be
contaminated.
1.4.58. | Indalo Private | It is a constitutional imperative to secure The comment is noted.
Game Reserve | sustainable  development (o  secure
Association ecologically sustainable development and

use of natural resources while promoting
justifiable economic and social
development). Sustainable development is
defined in section 1(1) of the NEMA to mean
‘the integration of social, economic and
environmental ~ factors  into  planning,
implementation and decision-making so as to
ensure that development serves present and
future  generations”  (underlining  for
emphasis).

The priority of this constitutional imperative is
that ecologically sustainable development
must be secured and once secured, the
second priority of this constitutional
imperative is that justifiable economic and
social development must be promoted on this
secured ecological basis. The Constitutional
Court held that development cannot subsist
on a deteriorating environmental base.




No.

STAKEHOLDER

COMMENT

RECOMMENDATION

RESPONSE

A sustainable ecology is the fundamental
tenet for  sustainable  development.
Sustainable development requires that a
balance be found between the social,
economic, and ecological aspects of a
development. One cannot simply sacrifice
one aspect for the others, nor can one aspect
simply override, outweigh, or negate the
others. In the final analysis, however, if the
economic  development is ecologically
unsustainable, the decision-maker is
required by the Constitution to reject such an
economic development notwithstanding its
economic and social benefits.

Indalo, in support of a just energy transition,
can clearly see the benefits of Solar PV and
selective and appropriately located wind
energy.  Hydraulic fracturing is a
consideration in a just energy transition,
however in the context of the frackable
shales which are located in the highly
sensitive environments of the Karoo, Indalo
cannot generally support hydraulic fracturing
as it cannot see how such development can
be considered ecologically sustainable.

Indalo’s main concerns with hydraulic

fracturing include:

e biodiversity impacts directly through
fragmentation,

e visual impact and sense of place impact,

e tourism impact and impact to viability of
biodiversity stewardship protected areas.

e groundwater pollution,

o waste management challenges,

The comment is noted and the draft Regulations
have been drafted to ensure that the ecological
resources of the country are protected through
assessment, mitigation and management.

It is not the intention of the draft Regulations to
sacrifice one aspect over the other.

The support of the just energy transition is noted.

The impacts on the sensitive environment will be
assessed and if mitigation measures are not
possible, fracturing will not be authorised as per
all other developments assessed through the EA
process.

These impacts are all assessed through the EA
process.
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e air quality and haze.

1.4.59.

Endangered
Wildlife Trust

Full motivation for our concerns to fracking is
detailed in our policy position (accessible on
our website - EWT-Perspective-on-Shale-
Gas-in-South-Africa-July-2016.pdf). We
maintain that the fracking and associated
activites have significant potential to
severely impact a number of environmental
and agricultural parameters including limited
water resources in the arid Karoo (where
much of the activity seems to be planned for)
and strategic water resource areas (SWSAs)
in the grasslands.

On the basis of severe environmental
impacts and the negative impact on
ecotourism and agricultural, the EWT
questions the potential contribution of
hydraulic fracturing to local rural economies
and local job creation.

The opinion is noted.

The comment is noted.

1.4.60.

Endangered
Wildlife Trust

The fracking regulations fail to consider the
Just Transition in South Africa. The Just
Transition is defined by the International
Trade Union Confederation as ‘A Just
Transition secures the future and livelihoods
of workers and their communities in the
transition to a low-carbon economy. It is
based on social dialogue between workers
and their unions, employers, government and
communities. A plan for Just Transition
provides and guarantees better and decent
jobs, social protection, more training
opportunities and greater job security for all

The Integrated Resource Plan 2019 (IRP) set
the technologies that are to form part of the
energy mix of the country. This plan considers
the commitments made by the country in the
‘peak plateau and decline” model to reduce CO2
in line with the Paris accord. The update of the
IRP will be based on National Determined
Contributions  which are the updated
commitments. The expansion of gas as a
technology has been identified in the Integrated
Resource plan 2019 and this expansion is
therefore achieved within the committed CO2
reductions.
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workers affected by global warming and
climate change policies.”

While we recognise the primary focus of the
Just Transition is moving away from coal,
shale gas is also a contributor to climate
change. In fact, Cohen et al confirmed that
“electricity from shale gas would have a
specific ~ emissions intensity  between
0.31tCO2/MWh and 0.59 tCO2/MWh,
compared with about 1.06 tCO2/MWh for
coal-fired electricity in South Africa.”

The NDC of 2021 confirmed “In South Africa,
a just transition is core to shifting our
development  pathway to increased
sustainability, fostering climate resilient and
low greenhouse gas emissions development,
while providing a better life for all.”

The fracking regulations directly contradict
South Africa’s adoption of the Just Transition
and undermine South Africa’s domestic and
international climate change obligations.

The comment is noted, however gas is seen as
part of the transition.

The input is noted and the National Determined
Contributions are used as a basis for the update
of the IRP.

The comment is noted but not supported.

1.4.61.

Endangered
Wildlife Trust

The fracking regulations fail to address the
cumulative impacts that fracking will result in.
Specific provisions need to be included within
the fracking regulations that require due
consideration and mitigaton of the
cumulative impacts of the various activities
relating to fracking. The SEA did not consider
this aspect sufficiently and based on our
experience within the renewable energy
rollout, cumulative impacts are not being
adequately considered.

Cumulative impacts will be dealt with through the
EA process as is currently the requirement for all
developments that trigger identified activities.

The comment is noted.
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The fracking regulations fail to address the
inherent weakness that exists in relation to
cumulative social and environmental impacts
and the resulting environmental harm that
occurs where cooperative and efficient
governance is assumed. Accordingly, we
submit the fracking regulations be expanded
to establish a multi-departmental compliance
and enforcement unit, with full capacity in
terms of human and financial resources to
ensure  legal  compliance in the
implementation of fracking related activities.
The enforcement unit should be funded using
the polluter pays principle as a basis. The
costs of fracking, the remediation of any harm
to the environment and the compliance and
enforcement of fracking activities should not
be for the average South African but carried
by those who are financially benefiting from
the activities.

The relevant Department do undertake joint
inspections, however, the courts have identified
that only certain departments have the mandate
to inspect mining operations.

The draft Regulations identify the need to
appoint certain professionals to ensure the day
to day implementation of the EMPr, the
conditions of authorisation, the various
monitoring and waste management plans and to
ensure that the operations meet the
environmental and safety requirements.

Enforcement is funded by the fiscus as it is a
mandated function of the various Departments.

1.4.62.

Endangered
Wildlife Trust

Further the fracking regulations should make
provision for regular and unscheduled
groundwater testing, with the costs of such
testing being carried by the holder, again
using the polluter pays principle as a basis for
this approach.

Is should be expressly stated that in addition
to the listed licenses and rights, that the
regulations do not derogate responsibilities of
any applicant or rights holder in terms of other
environmental laws.

Finally, the fracking regulations justifiably
require large amounts of information and

The integrated operational monitoring plan
which must be prepared and consulted as part of
the EA public participation process will contain
the intervals for monitoring of surface water and
ground water. This monitoring plan is to be
implemented by the holder and compliance to
the requirements of the plan is to be ensured
through the environmental control officer that
must be appointed for each operation.

The information required for the EA process will
be submitted to the PASA on behalf of the
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data be provided by the holder, however they Minister of Mineral Resources. PASA is the
fail to detail what systems will be in place and designated agency to review and make
what capacity exists to review the information recommendations on the authorisation of oil and
provided. There is insufficient capacity within gas in terms of the MPRDA. PASA is also the
the national and/or provincial departments to authority who will be responsible for inspecting
regulate and enforce the proposed process certain procedures prior to the next step being
adequately. undertaken on the site.

1.4.63. | Indalo The SEA, under Chapter 7, identified areas These areas of high biodiversity are included on

of Ecological and Biodiversity Importance
and Sensitivity (EBIS), from EBIS-1 (highest)
to EBIS-4 (lowest). EBIS-1 areas are areas,
beyond protected areas, which the SEA
states should be avoided by SGD as “EBIS-1
areas contain extremely sensitive features
and are irreplaceable.”. EBIS-2 areas contain
highly sensitive features and features that are
important for meeting biodiversity targets
and/or maintaining ecological processes in
the study area. The SEA states that “Where
SGD activities in EBIS-2 areas are
unavoidable, the impacts must be minimised,
and residual impacts must be offset by
securing ecologically equivalent sites in
EBIS-1 or EBIS-2 areas...”

The draft regulations do not make any
reference to these identified areas of
Ecological and Biodiversity Importance and
Sensitivity and thus do not provide a
mechanism through which this mitigation
proposed by the SEA can be implemented

the national web based environmental screening
tool and will be identified as being very high.
Should a developer wish to develop in these
areas, in-depth studies are to be done which
must confirm that the impacts will be acceptable
or the development will not be approved.

The draft Regulations are not intended to contain
this level of detail. The detailed requirements are
contained in the MIRs which provide guidance
as to the information required in the EA and WUL
process which must be undertaken before any
fracturing operation can take place.






