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88 No. 42464 GOVERNMENT GAZETTE, 17 MAY 2019

DEPARTMENT OF ENVIRONMENTAL AFFAIRS
NO. 667 17 MAY 2019

NATIONAL ENVIRONMENTAL MANAGEMENT ACT, 1988
{ACT NO. 107 OF 1988)

PROPOSED REGULATIONS PERTAINING TO FINANCIAL PROVISIONING FOR THE
REHABILITATION AND REMEDIATION OF ENVIRONMENTAL DAMAGE CAUSED BY
RECONNAISSANCE, PROSPECTING, EXPLORATION, MINING OR PRODUCTION OPERATIONS

|, Nomvula Paula Mokonyane, Minister of Environmental Affairs, hereby give notice of my intention fo
make regulations pertaining to the financlal provisioning for reconnaissance, prospecting, expioration,
mining or production operations under sections 44(aE), (aF), (2G), (aH) read with sections 24(5)(b)(ix},
24(5){d), 24N, 24P and 24R of the National Environmentat Management Act, 1998 (Act No. 107 of 1998)
in the Schedule hereto.

Interested and affected parties are Invited to submit within 45 days of the date of the publication of this
notice in the Gazetfe, writien representations or objections to this notice to the following address:

By post to: Department of Environmental Affairs
The Director-General
Attention: Ms Dee Fischer
Private Bag X447
PRETORIA
D001
By hand at: Reception, Environment House, 473 Steve Biko Road, Arcadia, Pretoria.
By e-mail: dfischer@environment.gov.za
Any inquiries in connection with the nofice can be directed to Ms Dee Fischer af 012 398 8843,

Comments recelved after the closing date will not be considered.

NOMVULA PAULA MOKONYANE
MINISTER OF ENVIRONMENTAL AFFAIRS

This gazette Is alsv available free onfine at www.gpwonline.co.za




STAATSKOERANT, 17 MEI 20192 No, 42464 89

© ® N o o

1,
12.

13.
14.
15.

SCHEDULE
TABLE OF CONTENTS

CHAPTER 1
DEFINITIONS, PURPOSE AND APPLICATION OF THESE REGULATIONS
Definitions
Purposes of these Regulations
Application of these Regulations
CHAPTER 2

OBLIGATION OF THE HOLDER TO REMEDIATE AND REHABILITATE ENVIRONMENTAL
DAMAGE

Obligation of the holder to remediate and rehabilitate

CHAPTER 3

FINANCIAL PROVISIONING
Purpose of financial provisioning
Determining the financial provision
Availability of the financial provision
Financial vehicles available for setting aside financial provision
Cancellation, withdrawal and claiming against a financial guarantee
Claiming against a trust fund, closure rehabilitation company or a cash deposit
Withdrawal against a financial provision to facilitate decommissioning and final closure activities
Review, re-assessment, confirmation or adjustment of the financial provision

Audits and related requirements
Responsibliity of a holder to disclose information
Powers and duties of the Minister

This gazeite Is alse avallable free online at www.gpwonline.co.za




90 No. 42464 GOVERNMENT GAZETTE, 17 MAY 2018

16.

17.
18.
18.
20.

CHAPTER 4
TRANSITIONAL ARRANGEMENTS
Transitional arrangements
CHAPTER §
GENERAL MATTERS
Offences
Penalties

Repeal of Financial Provisioning Regulations, 2015

Short title and commencement

Appendix1:  Minimum content of an annual rehabilitation plan for reconnaissance, prospecting,

exploration, mining and production operations

Appendix 2:  Minimum content of a final rehabilitation, decommissioning and mine closure pian for

reconnaissance, prospecting, exploration, mining and production operations

Appendix 3:  Minimum content of an environmental risk assessment report for the determination of

residual and latent liabllity for reconnalssance, prospecting, exploration, mining and
production operations

Appendix4:  Methodology for calculation of financial provision for new reconnaissance, prospecting,

exploration, mining and production operations

Appendix5:  Methodology for calculation of financial provision for exisling reconnaissance,

prospecting, exploration, mining and production operations

Appendix8:  Minimum content of a trust fund and closure rehabilitation company

Appendix7:  Template for a financial guaraniee

This gazetie 1s also available free online at www. gpwonline.co.za




STAATSKOERANT, 17 MEI 2019 No. 42464 91

CHAPTER 1
DEFINITIONS, PURPOSE AND APPLICATION OF THESE REGULATIONS
Definitions

1. In these Regulations, any word or expression fo which a meaning has been assigned in the Act
shall have the meaning so assigned, and unless the context indicates otherwise—

“annug! rehabliitation plan” means the plan contemplated in regulation 6{2)(a) of these Reguiations;
“applicant” means a person who applies for or requires—

(a) areconnaissance permisslon, reconnaissane or mining permit or a prospecting, exploration, mining
or production right in terms of the Mineral and Petroleum Resources Development Act, 2002; or

(b) consentin terms of section 11 or section 102 of the Mineral and Petroleum Resources Development
Act, 2002 relating fo a reconnaissance permission, reconnaissance or mining permit or a prospecting,
exploration, mining or production right; or

(c) arenewal of a permit or right In terms of section 18, 24, 27, 81 or 85 respectively of the Mineral and
Petroleum Resources Development Act, 2002;

“audIt” means a review of the scientific and engineering acceptabllity of the measures and the adequacy
of related costs associated with complying to the provisions of these Regulations;

"auditor” means asuitably quailfied independent person or persons responsible or undertaking the audit,
which person must be registered with the appropriate professional body;

“closure cerfificate” means the certificate contemplated in section 43 of the Mineral and Petroleum
Resources Development Act, 2002,

*CPI" means the consumer price index as published by Statistics South Africa from time to time;

“sifective date” has the meaning assigned fo it in section 1 of the Mineral and Petroleum Resources
Development Act, 2002;

“Environmental Impact Assessment Regulations” means the regulation published in ferms of sections
24(5) and 44 of the Act;

“environmental risk assesament report” means an assessment and report contemplated in regulation
6(2)(c) or 5(3) of these Regulations;

"sxploration area” has the meaning assigned to it in section 1 of the Mineral and Petroleum Resources
Development Act, 2002;

"exploration operation” has the meaning assigned io It in section 1 of the Mineral and Petroleum
Resources Development Act, 2002,

“final rehabilitation, decommissioning and mine closure plan” means a plan contemplated In
regulation 8(2)(b) of these Regulations;
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“grenting datc” means the date on which the recommendation to lssue a permission, right or permit is
approvad by the Minister In terms of the Mineral and Petroleum Resources Development Act, 2002;

“holder” means the holder of an old order right, a reconnaissance permission, a reconnaissance of
mining permit or a prospecting, exploration, mining or production right or any consent for such permission,
permits or rights issued in terms of section 11 or 102 of the Mineral and Petroleum Resources
Development Act, 2002, and for which no closure certificate has been issued;

"incldent” means an unplanned and unusual event which could include an act of God that may cause
environmental damage;

“Indgpendent” in relation to spacialist or auditor conducting tasks identified in these Regulations, means
that—

(@) such specialist or auditor has no business, financial, personal or other interest In undertaking such
tasks excluding normal and feir remuneration for work performed in connaction with such tasks; or

(b} there are no circumstances that may compromise the objectivity of that specialist or auditor in
performing such tasks; or

(c) inthe case of the oll and gas sector, such specialist or specialist team may be from a parent or
affiliate company;

“latent environmental Impacts” means impacts which are existing but not yet developed and may
manffest post closure;

“Mineral and Petroleum Resources Development Act, 2002" means the Mineral and Petroleum
Resources Development Act, 2002 (Act No. 28 of 2002);

“mining work programme” has the meaning assigned to it in section 1 of the Mineral and Petroleum
Resources Development Act, 2002 and for purposes of references to reconnaissance and exploration
means & reference to the reconnaissance work programme or exploration work programme;

“mining area” has the meaning assigned fo it in section 1 of the Mineral and Petroleum Resources
Development Act, 2002;

“mining operation” has the meaning assigned to it in section 1 of the Mineral and Petroleum Resources
Development Act, 2002;

*Minlctsr” In the context of these Regulations means the Minister responsibie for mineral resources;
"mitigats” means to alleviale, reduce or make less severe;

“parent or affillate company" refers to any company that controls or is controlled by the applicant or
holder including by having the power to materially influence the management of such company;

“post closure” means the period afler a closure certificate is issued in terms of the Mineral and
Petroleum Resoucss Development Act, 2002;

*production area” has the meaning assigned fo it in section 1 of the Mineral and Petroleum Resources
Development Act, 2002;
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“production operation” has the meaning assigned to it in section 1 of the Mineral and Petroleum
Resources Development Act, 2002;

"proapecting area” has the meaning assigned to itin section 1 of the Mineral and Petroleum Resources
Development Act, 2002;

“prospecting operation” has the meaning assigned to It In section 1 of the Mineral and Petroleum
Resources Development Act, 2002;

“reconnalssance operation” has the meaning assigned fo It In saction 1 of the Minera! and Petroleum
Resources Development Act, 2002 and for purposes of these Regulations Is limited to reconnaissance
when it includes seismic activities;

“reconnaissance permission” has the meaning assigned to it in section 1 of the Mineral and Petroleum
Resouces Development Act, 2002 and for purposes of these Regulations Is limited to reconnalssance
when it includes seismic activities;

“reconnalgsance parmit” has the meaning assigned to it in section 1 of the Mineral and Petroleum
Resources Development Act, 2002 and for purposes of these Regulations Is limited to reconnalssance
when It Includes selsmic activities;

“rehabilitate” means to restore to the approved sustainable end state of land:

“remediate” means to repalr or reverse environmental damage;

“residual environmental Impacts” means impacts remaining after all actions to mitigate, rehabllitate
and remediate have been undertaken;

“riek profiling” means to provide a non-subective understanding of risks posed by a reconnaissance,
prospecting, mining, expioration or production operation by assigning numerical values to variables
representing different types of environmental risks and the dangers they pose;

“risk threshold” means a determinetion of the environmental risk resulting from reconnaissance,
prospecting, mining, exploration or production operations, which is regarded as being acceptable after
the closure objectives have been implemented and the residual and latent defects have been calculated
and which is to be included in the envionmental risk assessment report contemplated in these
Regulations;

“specialict” means an independent person who Is qualified by virtue of his or her demonstrable
knowledge, quallfications, skills or expertise in the mining, environmental, water, resource economy and
financial fields;

“sustaineble and state” the specific situation for land, water and air at the time of reaching the risk
threshold;

“tha Act” means the National Environmental Management Act, 1898 (Act No. 107 of 1998); and

“unccheduled closurs” means the closing of a reconnaissance, prospecting, exploration mining or
production operation prior to the lapsing of the permission, permit or right.
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Purpose of these Regulatione
2. The purmpose of these Reguletions are to—

(a) establish the obligation of an applicant and heider to plan, manage and implement procedures and
requirements io remediate and rehabilitate environmentsl damage caused by reconnaissance,
exploration, prospecting, mining and production operafions;

(b) regulate the manner In which an applicant or holder is to determine, provide, set aside, maintain
and manage financial security for undertaking progressive rehabilitation, decommissioning, closure and
post closure activities assoclated with reconnaissance, prospecting, mining, exploration and production
operations;

{¢) identify the circumstances under which the Minister may use the financial provision set aside to
effect the obligation of the holder to remediate and rehabilitate negative environmental Impacts and

environmental damage; and

(d) ensure that the State does not become liable for those costs which should be covered by a holder
and to facilitate environmentally sustainable mining.

Application of thece Regulations
3. Thess Regulationse—

(a) apply to an applicant or a holder, notwithstanding the applicebility of section 52(1) of the Mineral
and Pefroleum Resources Development Act, 2002; and

{v) do not apply in the case of an Incident, In which case separate arrangemenis must be made to
cover the liability associated with such an incident, and in which the provisions of section 28 of the
Act applies.

CHAPTER 2

OBLIGATION OF THE HOLDER TO REEIEDIATE AND REHABILITATE ENVIRONMENTAL
ENVIRONMENTAL DAMAGE

Obligation of the holder to reraediate and rehabilitate

4.  Every applicant and holder has an obligation to plan, manage and implement such procedures and
requirements In respect of progressive rahabllitation, closure and post closure activities related to a
reconnaissance, prospecting, exploration, mining and production operations as Identified in the annual
rehabliitation plan, the final decommissioning and mine closure plan and the environmental risk
assessment report for the determination of residual and latent liability for reconnaissance, prospecting,
exploration, mining and production operations,

This gazetie i1s also avallable free online at www.gpwonline.co.za



STAATSKOERANT, 17 MEI 2019 No. 42464 95

CHAPTER 3
FINANCIAL PROVISIONING
Purpose of financlal provisloning

5.  The financial provision must guarantee the availabllity of sufficient funds for—

(8) progressive rehabilitation and remediation;
(b) rehabilitation, remediation, decommissioning and closure activities; and

{c) remediation and management of residual and latent environmental damage including the
ongoing pumping and treatment of polluted or extraneous water where relevant

to ensure that a reconnaissance, prospecting, exploration, mining or production area can be
brought to the approved sustainable end state at the scheduled or unscheduled closure of
operations, and to manage the related rehabilitation of residual and latent impacts post closure.

Determining the financial provision

6. (1) Financlal provisioning is an lterative process of Impact assessment and risk profiiing to
identify, calculate, predict and provide for the costs of remediating and rehabilitating environmental
impacts and risks associated with a reconnaissance, prospecting, mining, exploration or production
operation, determined against agreed closure objectives designed to achieve an approved sustainable
end state, in the short, medium and iong term.

(2) An applicant or holder must determine the financial provision through & detalled itemisation of all
activities and costs, based on actual market related rates for implementing the activities for—

(a) annual rehabllitation, determined in the annual rehabilitation plan conforming to the content
requirements of Appendix 1;

{b) final rehabiiltation, decommissioning and mine closure, determined in the final rehabilitation,
decommissloning and mine closure plan, apportioned per year and conforming to the content
requirements of Appendix 2; and

(¢) remediation and management of residual and latent environmental impacts, including the
ongoing pumping and treatment of poliuted or exiraneous water, determined in an
environmental risk assessment report conforming to the content requirements of Appendix 3.

(3) Inthe case of an application for consent in terms of section 11 or 102 or a renewal in terms of
sections 18, 24, 27, 81 or 85 respectively of the Mineral and Petroleum Resources Development Act,
2002, the applicant must—

(e) prepare the relevant plans and report as identified in subregulation (2) or, where the relevant
plans exist for that permission, right or permit, update the plans and report in reiation to the
consent or renewal applied for; and

(b) determine or confirm the financial provision fo be set aside as identified in subregulation {2)
and demonstrate that sufficient financial provisioning has already been made available should
that be the case.
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(4) The determination of the financial provision must be undertaken by specialists.

(8) The financial provision liability may not be defemmed against assets at mine closure or mine
infrastructure salvage value.

(6) The Chief Executive Officer of the applicant, holder, or person appointed in a similar position, or,
where fiquidation or business rescue proceedings have been inifiated, the liquidator or business
rescue administrator of the company, is responsible for implementing the plans and report
contemplated in subregulation (2) and signing off ali documentation submitted to the Minister.

(7)  The applicant must submit fo the Minister, with the application for a permission, right or permit—

(a) for approval—
@ the annual rehabilitation plan as contemplated in subregulation (2)(a}; and
() the determiniation of financial provision as contemplated in subregulation (2); and
(b) for consideration—
(i) the final rehabilitation, decommissioning and mine closure plan contemplated in
subregulation (2)(b); and
(i} the environmental risk assessment report as contemplated in subregulation (2)(c).

(8) The applicant must submit to the Minister, with the application for consent or renewal—

{(a) forapproval—

() the annual rehabilitation plan as contemplated in subregulation (2)(a) where such a
plan does not exist or an updated annual rehabilitation plan contemplated in
subregulation (3){a) where such a plan exists; and

(i) the adjusted or confimed determination of financial provision as contemplated in
subregulation (3)(b) where such a determination is in place; and

{b) for consideration—

(i) the final rehabilitation, decommissioning and mine closure plan as contemplated in
subregulation (2)(b) where such plan does not exist or an updated final rehabilitation,
decommissioning and mine closure plan contemplated in subregulation (3)(a); and

(i) the environmental risk assessment report as contempiated in subregulation (2)(c}
where such plan does not exist or an updated environmental risk assessment report
as contemplated in subregulation (3)(a).

Availabllity of the financial provision
7. (1) An applicant and holder must—

(@) provide funds for the costs required to implement the activities for annual rehabilitation
from the operational budget of the company; and
{b) set aside funds, using the methodology conforming fo the requirements identified in—
(i) Appendix 4 in the case of a new reconnaissance, prospecting, exploration, mining
or production operation; or
(i) Appendix 5 in the case of an existing reconnaissance, prospecting, exploration,
mining or production operation. '

(2)  An applicant and holder must, on—
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(a) the granting date, provide proof of arrangements for financial provisioning; and
(b} the effective date, submit proof of the availability of the financial provision, or In the case of a
financial guaraniee, proof of such guarantee.

(3) Funds set aside for financial provision must remain in place until a closure certificate is issued,
unless a withdrawal as contemplated in regulation 11 is aflowed.

(4) Funds set aside for financial provision for remediation and management of residual and latent
impacts must, on the issuing of a closure cerlificate—

{(a) be ceded to the Minister; or
(b} in the case of a financial guarantee, be called upon by the Minister.

(5) Funds set aside for the purposes of financial provisioning must be clearly linked and apportioned
to the permission, right or permit to which it relates.

(6) If a combination of financial vehicies is used, the vehicles and amounts provided for per vehicle,
linked to the relevant permission, right or permit, must be indicaied by the applicant when acting in
accordance with subregulation (2} and by the holder when acting in accordance with regulation 12(3) or

(4).
Financial vehicles avaliable for setting aside financlal provision

8. (1) An applicant and hoider must make financial provision by using one or a combination of a—

(a) cash deposited into an account administered by the Minister;

(b} a trust fund established for the sole purposes of regulation 5(b) and (¢);

(c) aciosure rehabliitation company established for the sole purposes of regulation 5(b)
and (c); o

{d) = financial guarantee from an institution that is registered in terms of the applicable
financial sector legisiation in favour of the Minister.

(2) Where the financial vehicle used is a cash deposit contemplated in subregulation (1){a), no interest
will be payabie by the Minister for any amounts deposited in such account.

(3) A trust fund contemplated in subregulation (1)(b) and a closure rehabilltation company
contemplated in subregulation {1)(c} must include the minimum content as set out in Appendix 6 to these
Regulations,

(4) The financial guarantee contempiated in subregulation (1){d} must be prepared in the format as set
out in Appendix 7 to these Regulations.

(5) Wnhen making use of a financial guarantee, proof of regisiration of the institution contemplated in
subregulation (1){d) must accompany the pians and reviews submitted in terms of regulations 6 or 12.

(6) The trustees or directors empowered to administer the assets of the frust fund as contemplated in
subregulation {1){b} or a closure rehabilitation company contemplated in subregulation (1)c) must pay
out funds from the trust fund or closure rehabilitation company when ordered by the Minister to do so
after the procedures set out in regulation 10 have been complied with,
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Cencellation, withdrawal gnd claiming against & financls! guarantes

8. (1) Inthe event that the financial institution intends to cancel or withdraw a financial guarantee
which supports a financlal provision, the financial institution must communicate its intention to withdraw,
by reglstered mail, at least four months in advance to the holder, the Minister, the Minister of
Environmental Affairs and the Minister of Finance.

(2}  On receipt of the notification of the intention to cancel or withdraw the financlal guarantes, the
holder must—

(a) within 7 days of receiving the notification, notify the Minister, the Minister of Environmenta!
Affairs and the Minister of Finance of the intended cancellation or withdrawal: and

(b) within 60 days from giving notice in terms of paragraph {a), provide the Minister with an
altemative arrangement for the financial provisioning.

(3) Where an alfemative arangement contemplated In subregulation (2)(b) is not received by the
Minister within 67 days as contemplated in subregulation {2), the Minister must—

(8) call on the financial guarantee;

(b) request the financial insfitution to deposit the funds into the account contemplated in regulation
8(1)(a);

{c) release the financial guarentee to the financial Institution within 21 days of receipt of
confirmation that the funds have been disbursed into the account contemplated in paragraph
(b) or within 7 days of a safisfactory altemative arangement having been made by the holder;
and

(d) maintain the funds in the account until such ime that an altemative arrangement is made fo the
satisfaction of the Minister.

(4) In the event that the Minister wishes to Initiate & claim against the financlal guarantee to effect
remediation and rehabilitation—

(a) he or she must provide the holder, liquidator or business rescue administrator and the
financial institution, written notice of the Intention to Initiate a clalm, including the reasons
for such claim; and

(b) the holder, liquidator or. business rescue administrator must, within 30 days of receiving the
nofification of the claim against the financlel guarantee, respond indicating the measures to
be taken to remediate and rehabilitate to the satisfaction of the Minister providing actions
and timeframes,

()  Should the Minister not receive such notification or be satisfied with the measures propossd
in accordance with subregulation (4)(b), the claim must be instituted and the funds as identified, called
on.

(8) When the Minister has called on the financial guarantee, the financiaf institution must deposit
the funds so called into the account contemplated in regulation 8{1)(a) within 21 days.

N The Minister must, after having complied with the provisions of the final rehabllitation,
decommissioning and mine closure plan of environmental risk assessment report, within 1 year from
the date of payment of a guaranteed sum by the guarantor In terms of a financial guarantee
contemplated in regulation 8(1)(d) of these Regulations and Appendix 7, give account, In reasonable
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dstall, to the guarantor and the Minister of Finance, of how the guaranteed sum, or portion thereof,
was utilised and repay any portion of the guaranteed sum which was not so utilised to the guarantor,

Claiming agsinst a trust fund, closure rehabilitation company or cash deposit

10. (1) H the hoider, liquidator or business rescue administrator fails to inltiate actions to rehabilitate
environmental damage as contemplated in regutation 4 within 30 days after being ordered to do so by
the Minlster, the Minister may —

(a) order the trustees or directors of the trust fund or closure rehabilltation company to
deposit an identfied amount Into the account administered by the Minister
contemplated in regulation 8(1){a) to enable the Minister to undertake the rehabilitation
on behalf of the holder;

{b) withdraw funds deposiled Into the account administered by the Minister for the purposes
of the holder’s financial provision, fo undertake the rehabilitation on behalf of the holder:
and

(c} undertake such rehabilitation and clalm the costs from the trustees of the trust fund, the
directors of the closure rehabiiitaton company or from the financlal provision deposited
into the account administered by the Minister for that holder.

(2) Before the Minister implements any of the measures contempiated in subregulation (1), the Ministar

(8} must provide the holder, the trustees, directors, the fiquidator or business rescue
administrator, written notice of the intention to initiate & claim, including the reasons for
such claim;

(b) must allow 30 days for a response from the holder, trustees, directors, the liquidator or
business rescue administrator, indicating that measures will be taken to rehabilitate to
the satisfaction of the Minister and providing actions and imeframes; and

(d) may proceed, should no such response be received, with the actions contemplated In
subregulation (1).

(3) When ordered fo do so by the Minister, the trusiees, directors, liquidator or business rescue
administrator must deposit the funds into the account contemplated in regulatior 8{1)(a) within 21 days
of the date of communication of such order.

Withdrawal against a financial provigion to facllitate decommissioning and final closure
activities

11. {1) No holder may withdraw funds, or allow funds to be withdrawn, against the financtal
provision unless—

(a) an epplication by the holder of the mining or production right to withdraw is made to
the Minister,

b the withdrawal is required to faclllitate decommissioning and final closure activities,
as Identified in the final rehabilitation, decommissicning and mine closure plan
contemplated in regulation 6{2)(b);
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{c) the withdrawal application le made within the 10 year period Immediately preceding
the Intended date scheduled for final closure of the operations, as approved in the
finaf rehabilitation, decommissioning and mine closure plan contempiated In
requlation 6(2}(h);

(d}  withdrawals are iimited to one application per financial year;

(e} the withdrawa! application is based on proof of —

i rehabilitation having been achieved in the form of, amongst others, survey
reports, photographs and satellite imagery as approved in the final
rehabillfation, decommissioning and mine ciosure pian signed off by an
independent specialist; and

(ii} financial expenditure on rehabilitation in the previous year in relation to the
approved final rehabilitation, decommissioning and mine ciosure pian, in the
form of audited reports of expenditure against the rehabiitation;

() in total alf requested and approved withdrawals do not exceed two thirds of the total
smount set aside for the purposes of final rehabllitation, decommissioning and
closure as approved in the final rehabiiitation, decommissioning and mine closure
pian contemplated in regulation 6{2)(h); and

{q) such withdrawal has been approved by the Minister in concurrence with the Minister
responsible for Water Affairs and the Minister of Finance.

(2) No funds may be withdrawn from the amount set aside for the management of residual or [atent
impacts as contemplated in regulation 5{c).

Review, re-assescment, confirmation or adjustment of the financlal provision

12. (1) Inline with the lterative process of impact assessment and risk profiling, the holder must,
once per financial year, review and update the plans and report contemplated in regulation 6 with & view
to re-assessing the environmental impacts, closure objectives and sustainable end state of land fo
determine the appropriateness of the mitigation and rehabilitation measures, the acceptability of the risks
and the adequacy of the financial provision,

(2) The review and re-assessment contemplated in subregulation (1) must be undertaken by
specialists.

(3) The holder must, on completion of the actions contemplated in subreguiation (1), confirm or adjust
the financial provision according to the findings of the review and re-assessment.

(4) Within 30 days of receipt of the findings of the specialists regarding the review and re-assessment,
the holder must--

(a) setaside the adjusted financial provision, if not confirmed in fine with the findings of the review
and re-assessment; and
(b} submit to the Minister for approval—

{) the reviewed and amended annual rehabllitation plan;
(i) confirmation of the adequacy of the financial provision or the adjusted financial

provision; and
(i) findings regarding the review and re-assessment; and
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(c) submit to the Minister for consideration—

{i) the reviewed and amended final rehabilitation, decommissioning and mine closure
plan; |

{i) the reviewed and amended environmental risk assessment report; and

(fii) the proof of payment of the adjusted financial provison or the amended guarantse,

{§) An extension of time to submit the information contemplated in these Reguiations may be
considered by the Minister on application by the holder provided that—

(a) a detailed explanation of the reasons for the inability to submit the Information within the
stipulated period is provided; and
(b) the extension of the time period does not exceed 3 months.

(6)  Only one extension of the timeframe may be applied for per reporting period.

Audits and related requirementc

13. (1} The holder must ensure that the results of the reviews, confirmations or adjustments of the
adequacy of the financial provision contemplated in regulation 12(1), 12(3) and 12(4)(b) are—

(a) audited by an independent auditor;
(b) included in the form of an audltor's report; and
(c) submitted for approvel to the Minister.

(2) The holder must, where relevant, submit to the Minister the financial audit undertaken in compliance
with the Companies Act, 2008 (Act No. 71 of 2008), once completed.

Responsibility of a holder to disclose Information

14. (1) The applicant and holder must make the determination, review and adjustment of financial
provision as well as any audit of such financial provision, once submitted to the Minister —

(8) available on a publically accessible website of the holder if such a website exists;

(b) available at the site office of the reconnalssance, prospecting, exploration, mining or
production operation; and

(¢) accessible fo the public on request.

(2) The appiicant and holder must Include the following information in the environmental management
programme submitted in terms of section 24N of the Act—

(@) audit contemplated in regulation 13(1);

(b) plans and report contempiated in regulation 6(2);

{(¢) sum of the financiat provision, including the calculation of the sum; and
(d) sudit report contemplated In reguiation 13(1).

(3) Within 5 days of recsiving notification of the review decision, the holder must publish the outcome
of such review decision in a provincial newspaper as well as a newspaper distributed within the municipal
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area within which the reconnalssance, prospecting, mining, production or exploration operation is located,
and indlcate where the review and re-assessment reports can be obtained.

Powers and dutieg of the Minieter

15. (1) If the Minister is not satisfied with the preparation of a plan, a calculation, a review, an
adjustment of the financial provision, an audit required in terms of these Regulations or a withdrawal
application In terms of regulation 11, the Minister may—

(a) request the applicant or holder, af their own costs fo—

() review and revise such a plan, caiculation, review, adjustment, audit or a withdrawal
application to the satisfaction of the Minister; or

(i) have the plan, calculation, review, adjustment, audit or withdrawal application
reviewed and revised extemally by another team of speciailsts to the satisfaction of
the Minister; or

{b) appoint an independent assessor at the cost of the applicant or hoider to conflrm, review
or revise any plan, calculation, review, adjustment, audit or withdrawal application to the
satisfaction of the Minister, in consultation with the applicant or holder.

(2) The Minister must publish the account number contemplated in Regulation 8(1)(a) in the
government gazette from time to time.

(3)  The Minister must keep a register of funds kept in the account contemplated in Regulation 8(1)a),
inciuding details of the amount held per applicant and holder related fo permissions, permits and rights.

(4) The Minister musi—

(@) acknowledge recelpt of ali plans, reports and findings of reviews and assessments
submitted in terms of these Regulations within 10 days of receipt thereof; and

(b) where a decision Is required in terms of these Reguilations, make such decision within
60 days of recelpt of the documentation.

{5) Where a plan, calculation, assessment or withdrawal application is rejected, the Minister must act
in accordance with subreguiation (1) and must provide reasons for the rejection and indicate a tmeframe
not exceeding 45 days within which a revised plan, calculation, assessment or withdrawal application
must be resubmitted #or approval,

CHAPTER 4
TRANSITIONAL ARRANGEMENTS
Trensitional arrangemants

16. (1) Unless subregulation (2) applies, a holder who applied for such right or permit prior to 20
November 2015, regardiess when the pemmission, permit or right was obtained—
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(a) must, by no later than 3 months following its financial year end, which financial year end
occurs after 19 February 2020, comply with these Regulations; and

(b} shall, until 19 February 2020, be regarded as having complied with the provisions of
these Regulations if such holder has complied with the provisions and arangements
regarding financial pravisioning, approved as part of the right or permit issued in terms
of the Mineral and Petrolsum Resources Development Act, 2002 (Act No. 28 of 2002).

{2) A holder of an offshore ol or gas exploration right or production right who applied for such right
prior to 20 November 2015, regardiess when the right was obtained—

(a) must by no iater than 3 months following its financial year end, which financial year
end occurs after 19 February 2024, comply with these Regulations; and

(b) shall, until 19 February 2024, be regarded as having complied with the provisions of
these Regulations if such holder has complied with the provisions and arangements
regarding financial provisioning, approved as part of the right issued in terms of the
Mineral and Petroleum Resources Development Act, 2002 (Act No. 28 of 2002).

(3) Subject to subregulation (1) or (2), financial provision submitted in terms of reguiations 53 and 54
of the Mineral and Petroleum Resources Development Regulations, 2004 or the Financial Provisioning
Regulations, 2015 for which approval is pending when these Regulations take effect, must be dispensed
with in terms of regulations 53 and 54 the Mineral and Petroleum Resources Development Regulations,
2004 or the Financial Provisioning Regulations, 2015 as if those Regulations are still in effect.

(4) Subject to subregulation {1) or (2), where an approved financial provislon is under review in terms
of the Mineral and Petroleum Resources Development Reguiations, 2004 when these Regulations comes
info operation, the approved financial provision must be reviewed as if regulations 53 and 54 of the
Mineral and Petroleum Resources Development Regulations, 2004 are still In effect.

{5) i a holder contemplated In subregulation (1) or (2} is not able to increase the financial provision to
cover any identified shortfall, the Minister may, after considering the financial stability and operating
history of such hoider, enter into a payment agreement with such holder for a period not exceeding 5
years fo bring the financial provislon in line wih the requirements of these Regulations, on condition
thai—

(@) apayment pian and timeframe Is agreed upon between the Minister and relevant holder:

(b) the payment plan and timeframe contemplated in paragraph (a) Is consulted with interested
and affected parties;

{c) the payment plan and timeframe contemplated in paragraph (a) is supported by the Minister
of Finance;

(d) the payment plan contemplated in (a) is reviewed annually and compliance with the
requirements and timeframe of the plan is demonstrated; and

(e) the approved sustainable end state of land is not compromised.

(8) The Minister may request any information that may be relevant to the decision on the payment
agreement contemplated in subregulation (5) from the hokder.

(7) The payment agreement contemplated in subreguletion {5), as well as any indication of compliance
with such agreement, must be included In the annual review and assessment of the adequacy of the
financial provision and must be submitted together with the plans and reports as required in tarms of
these Regulations.
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CHAPTER &
GENERAL MATTERS

Offences

17. {1) Anapplicant commits &n offence If that person contravenes or falls to comply with regulation
4, 6(2), 6(3), 7(1), 7(2) and 8{1) of these Regulations.

{2}  Aholder commits an offence if that person contravenes or fails to comply with regulation 4, 6(2),
;{1), I‘I(ﬂz) B(1), 9(2), 10(3), 12(1), 12(3), 12(4), 13(1}, 13(2), 13(5) , 14(1), 14{2) and 14(3) of these
egulations.

(3) A holder who applied for such right or permit prior to 20 November 2015, regardiess when the
permit or right was obtained, commits an offence If that person contravenes or falls to comply with
regulation 18(1) or 16(2), as the case may be.

(4) Afinancial institution contemplated in these Regulations commits an offence if that bank or financial
institution contravenes or fails to comply with regulation 9(1) or 9{(6) of these Regulations.

(5) A trustee or director of a trust fund or a closure rshabilitation company commits an offence If the
trustee or director contravenes or falis fo comply with regulation 8(8).

Penslitles

18. A person convicted of an offence In terms of regulation 17 of these Regutations, is liable to a fine
not exceeding R10 million or to imprisonment for a period not exceeding 10 years, or to both such fine or
such imprisonment.

Repaal of Financlal Provigioning Regulations, 2015

18. The Financial Provisioning Regulations, 2015, as amended by Government Notice No R. 452,
Govemment Gazette No. 41584 of 20 April 2018 and Government Notice No R. 981, Government
Gazette No. 41921 of 21 September 2018, ls hereby repsaled.

Short title cnd commencamant

20. These Regulations are called the Financlal Provisioning Regulations, 2019 and comes into
operation on the date of publication In the Gazetfs.
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APPENDIX 1

MINIMUM CONTENT OF AN ANNUAL REHABILITATION PLAN FOR RECONNAISSANCE,
PROSBPECTING, EXPLORATION, MINING AND PRODUCTION OPERATIONS

4. General

The annual rehabilitation plan must use as its base the findings of the assessment, modelling and
monitoring undertaken in the preparation of the final rehabillitation, decommissioning and mine ciosure
plan as contained in Appendix 2.

The annual rehabilitation plan, which must focus on annual rehabilitation and mitigation, could form a
chapter In the final rehabllitation and closure plan articulated in Appendix 2.

Any reference to mining In this plan must be construed as a reference fo reconnaissance, prospecting,
exploration, mining and production operations.

2. Objective of the annual rehabllitation plan
The objective of the annual rehabilitation pfan Is to—

2.1. review concurrent rehabilitation and remediation activities already implemented;

2.2. establish rehabilitation and remediation goats and outcomes for the forthcoming 12 months,
which contribute to the progressive achievement of the closure objective and post-mining
sustainable end state as identified in the final rehabilitation, decommissioning and mine closure
plan;

2.3, establish a plan, schedule and budget for rehabilitation for the forthcoming 12 months based on
the calculated costs;

2.4, identify gaps in knowledge and research to be undertaken to address shoricomings experienced
in the preceding 12 months of rehabilitation;

2.5. provide an overview of the monitoring results and effect of rehabilitation;

2.8. highlight any risks emerglng from monltoring; and

2.7. identify knowledge gaps which impact on achieving the end state and the interventions,
including research interventions fo address the gaps.

3. Contont of the annual rehabliltation plen

The annual rehabilitation plan will be relevant for a period of 12 months, after which the plan is to be
updated to reflect progress relating to rehabilitation and remediation activities in the preceding 12 months
and the updated extraction and rehabilitation schedules as well as the budget for the forthcoming 12
months. The annual rehabifitation plan must contaln information that defines concurrent rehabilitation and
remediation activities for the forthcoming 12 months and how these relate to the operations’ closure vision
and sustainable end state, as detailed in the final rehabilitation, decommissioning and mine closure plan,
The annual rehabilitation plan must indicate what closure objectives and criteria are being achleved
through the implementation of the plan, it must be measurable and auditable and must include—

3.1, details of the—
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3.2.

33

34,
. any risk which materialised or anomalles which impacted on the environment over the preceding

3.6.

3.1.1.specialist or specialists that prepared the plan;

3.1.2. professional registretions and experience of the specialist or specialists;

3.1.3.applicant or holder, including but not imited to the name, physical address, postal address
and conlact detalls;

3.1.4.timeframes of implementation of the current, and review of the previous rehabilitation
activities;

the pertinent environmental and project context highilghting issues which are different to those
Indicated and considered in the final rehabilitation, decommissioning and mine closure plan
which relate directly to the planned annual rehabilitation and remediation activity {e.g. drought,
machine failure or anomaly);

results of modelling and monitoring of plans for the preceding 12 months with a view to informing
rehabilitation and remediation activities going forward;

an identificaion of shoricomings in rehabilitation experienced in the preceding 12 months;

12 months, and how these were Incomporated Info the risk model for the operations;

detalls of the planned annual rehabilitation and remediation activities or measures for the
forthcoming 12 months, including those which will address the shortcomings contemplated in
3.4 above or which address the risk which materialised or were identified from monitoring In the
preceding 12 months, and including—

36.1. i no areas are avallable for annual rehabilltation and remediation concurrent with
mining, an Indication fo that effect and motivation why no annual rehabilitation or
remediation can be undertaken;

36.2. where areas are evailable for annual rehabilitation and remediation the following
information must be tabulated;
3.6.2.1. the nature or type of activity and associated infrastructure to be undertaken;
368.22. planned remaining life of the activity and impact under consideration;
3.823. area already disturbed or planned o be disturbed in the period under

review;

3.6.24. percentage of the area already disturbed, including the bulking factor and
volume of material stockpiled;

3.6.25. percentage of the area fo be disturbed and the anticipated bulking factor
and volume of materia for stockpiling;

36.26. area and volume of material available for concurrent rehabliitation and
remediation activities;

3.6.2.7. percentage of the area disturbed and volume of material identified in 3.6.2.4
above and on which concurren{ rehabilitation and remediation can be
undertaken;

3.6.28. notes to indicate why total available or planned fo be available area differs
from area already disturbed or planned to be disturbed;

3.6.29. notes fo Indicate why concurrent rehabiiitation will not be undertaken on the
full available or planned to be available area;

36.210. the periinent closure objectives and performance targets that will be
addressed in the forthcoming 12 months of operations, which objectives
and targets are aligned to the final rehabilitation, decommissioning and
mine closure plan;

3.6.211. detsiis of rehabilitation activities planned on the area for rehabilltation for
the forthcoming 12 months;

3.6.2.12. description of the relevant closure design criteria adopted in the annual
rehabilitation and remediation activities and the expecled final sustainable
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end state of land once all rehabilitation and remediation activities are
complete for the activity or aspaect;

3.7. a site plan indicating at least the fotal area disturbed, area available for rehabilitation and
remediation and the area to be rehabilitated or remedlated per aspect or activity;

3.8. a review of the preceding 12 months of rehabilitation and remediation activities, indicating a
comparison betwsen activities planned in the previous year's annual rehabilitation and
remediation plan and acfual rehabilltation and remediation Implemented, which should be
tabulated and as a minimum contain—

3.8.1.  area planned to be rehabilitated and remediated during the period under review;

3.8.2. actual area rehabilltated or remediated; and
3.8.3. If the variance between planned and actual exceeds 15%, motivation indicating
reasons for the inability to rehabilitate or remediate the full area; and

3.9. costing, based on market related figures, Including—

3.9.1. anexplanation of the closure cost methodology;

3.58.2. auditable calculations of costs per activity or infrastructure;

3.83. cost assumptions; and

3.84. monitoring and maintenance costs likely to be incurred during the period of execution

of the annual rehabilitation.
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APPENDIX 2

FAINIMURM CONTENT OF A FINAL REHABILITATION, DECOMMISSIONING AND EAINE CLOSURE
PLAN FOR RECONNAISSANCE, PROSPECTING EXPLORATION, MINING AND PRODUCTION
OPERATIONS

1. Genersl

[t is the intention that the initial closure planning process and the environmental authorisation process
required in terms of the Environmental Impact Assessment Regulations be undertaken in paraliei o allow
a free fiow of information between the assessment requirement. Such integration would Inform the
mitigation measures required for the environmental management programme (EMP1), and would aliow
the final rehabilitation, decommissioning and mine closure plan to be able to fulfil the requirements
associated with the closure requiremenits in the EJA process.

The process of preparing the final rehabilitation, decommissioning and mine closure plan is an Iterative
process which must annually check that the planned closure objectives are in line with sustainabilty
principles and will achleve an agreed sustainable end state. The calculetion of costs associated with the
final rehabilitation, decommissioning and mine closure must be based on the rehabllitation and
environmental management of the full extent of the area disturbed and must be expressed as an annuaf
figure based on the rate of exiraction and extent of current disturbance.

The costs associated with the final rehabilitation, decommissioning and mine closure pronounces on the
sustainability of the mine In the case of a greenfie!d opsration or the continued sustainability of an existing
operation. The caiculated annual cost assoclated with final rehabilitation, decommissioning and mine
closure is to be used in the calculation of the financial provision to be set aside as per Appendix 4 and 5.

Any reference to mining in this plan must be construed as a reference o reconnaissance, prospecting,
exploration and production operations.

2. Objective of the final rehebliitation, decommiscioning and mine clogure plan

The objective of the final rehabllitation, decommissioning and mine closure pian, at design, throughout
the operations and post closure, is to—

2.1. determine, review and revise as required, a susiainable end state for the mining operation which
Includes a sustainable and achievable end state of the land, as well as sustainable post closure
management and monitoring measures;

2.2, set, review and revise sustainable end state objectives Including water quality and quantity
objectives;

23. ensure early and regular consuitation throughout the life of the mine, with govemment and
external stakeholders and communities on closure objectives and the sustainable end state
objectives;

24. predict and model the mining activities throughout the life of the mine;
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2.5,

2.6.
2.7,
28

29

assess and model the expected environmental impacts related to the mining operations based
on the iife of mine, the mineral extraction schedule and applying and explaining a risk based
approach and hierarchy linked to closure activities;

determine, review and revise the rehabfiitation and remediation activities related to the
susteinable end state of the environment at closure and post closure;

determine an oversll cost for implementing the avoidance, management and rehabilitation
activities;

determine the annual budget and schedule for the implementation of the avoidance,
management and rehabiliitalion activities;

audit and report on the impiementation of the plan; and

2.10. dentify knowledge gaps and propose actions to actively address the Identified gaps through

3.1

3.2,

among others, applicable research;

Content of the final rehabilitation, decommissloning and mine closure plen

The final rehabilitation, decommissioning and mine closure plan must be measurable and auditable,
must use as a base the identified sustainabie end state objectives of the mining operations area and
must include—

details of—

3.1.1. the person or persons that prepared the plan;

3.1.2. the professicnal registrations and experience of the person or persons who prepared the
plan;

3.1.3. the applicant or holder, including but not limited to the name, physical address, postal
address and contact details;

the context of the project, inciuding but not limited to—

3.2.1. mineral/s to be or belng mined, mining method, ares already mined or io be mined In the
case of a greenfields site, the backfog in rehabilitation if relevant, annual extraction rate,
overell extraction rates, life of mine and any material information and issues that have
guided the development of the plan;

3.22. an overview of— -

3.2.2.1, the environmental context, including but not limfted to air quality, quantity and
quality of surface and groundwater, land, soils, teresfrial and aquatic
biodiversity;

3.2.2.2. the social context that may infiluence closure activities and post-mining land
use or be Influenced by closure activities and post-mining land use; and

3.22.3. other mining activities within a 20km radius of the mining area.

3.3. stakeholder issues and comments that have Informed the plan;

3.4. the mining plan and schedule for the full approved operations, including—

3.4.1. appropriate description of the mine plan;

3.4.2. drawings and figures to indicate how the mine develops;

3.43. what areas are disturbed and will be disturbed; and

3.44. how infrastructure and structures (including ponds, residue stockplles etc.) develop
during operations;

3.5, details of the prefermed sustainable end state of the operations including—
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3.5.1.
3.5.2

3.5.3.

354

the legal and govemance framework and Interpretation of these requirements for the
closure design principles;

a description of the sustainable end state, objectives and targets, which objectives and
targets must reflect the local environmental and socio-economic context, the regulatory
and corporate requirements and stakeholder expectations;

a description and evaluation of aliemative closure and post closure options where
these exist, that are practical within the socio-aconomic context: and

environmental opportunities and constraints in which the operation is located.

3.8. findings of an environmental risk assessment and modelling process leading to the most
appropriate closure strategy, including—

36.1.

38.2.
3.6.3.
3.64.

3.6.5.

3.6.6.

3.6.7

a description of the risk assessment methodology Including risk identification and
quantification, to be undertaken for afl areas of infrastructure or activities or aspects
for which an applicant and holder hes & responsibility to mitigate an impact or risk at
ciosure;

an Identification of receptors most sensitive fo potential risks and the monitoring of
such risks with a view to informing rehabilitation and remediation activities:

an identlfication and modelling of conceptual closure strategies lo avold, manage and
mitigate the impacts and risks;

a reassessment of the risks to determine whether, after the implementation of the
closure strategy, the residual risk has been avoiied and / or how it has resulted In
avoidance, rehabilitation and management of impacts and whether this is acceptable
to the mining oparation and stakeholders; and

an explanation of changes to the risk assessment results, as applicable in annual
updates to the plan; and

design principles for achieving the closure objectives, including the proposed final
sustainable end state which is appropriate, feasible and possible to implement and
which meets the principles of sustainabie development, including—

36.6.1. descriptions of appropriate and feasible final post-mining land use for the
project area

3.6.6.2. amap of the proposed final sustainable end state of the lend:

3.6,6.3, a motivation for the preferred closure option within the context of the risks
and impacts that are being mitigated;

3.6.64. a definition and motivation of the closure and post closure period, taling
cognisance of the probable need to implement post closure monitoring and
maintenance for a period sufficlent to demonstrate that the risk threshold
criteria have been achieved; and

3.6.8.5. detalls associated with any ongoing research on closure options;

closure actions, including—

3.6.7.1. adetailed description of the assumptions made to develop closure actions
In the absence of detalled knowledge on sie conditions, potential impacts,
material avallability, stakeholder requirements and other factors for which
information s lacking;

36.7.2. the development and documenting of & description of specific technical
solutions related to Infrastructure and faciiities for the preferred closure
option, which must include all areas, infrastructure, activities and aspects
associated with mining for which the mine has the responsibility; and
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36.7.3. the development and implementation of plans to address threals and
opportunities and any uncertainties associated with the proposed closure
actions, which will be used to identify and define any additional work or
research that is needed to reduce the level of uncertainty;

3.6.8. a schedule of actions for the annual rehabilitation plan, and the final rehabiiftation,
decommissioning and mine closure plan which will ensure avoidance, rehabilitation
and management of impacts including engoing pumping and treatment of extraneous
water—

3.68.1. linked to the mining work programme, if greenfields, or fo the current mine
plan, if brownfields, including assumptions and scheduie drivers; and

3.6.8.2. inciuding a spatial map, showing planned spatial progression throughout
operations;

3.6.9. anindicetion of the organisational capacity that will be put in place to implement the plan,
including—
36.8.1. organisational structure as it pertains to the plan;
3692 responsibilities; and
3.6.9.3. training and capacity building that may be required to build closure
competence;

3.8.10. an indication of gaps in the plan, including an auditable action plan and schedule fo
address the gaps;

3.6.11. closure and rsk threshold criteria for each activity or infrastructure in relation to
environmental aspects with auditable indicators;

3.6.12. the closure cost based on cost estimates for operations, or components of operations as
follows—

3.6.12.1. costing, calculated using market related figures and the current value of
money and no discounting or net present value calculations;

36.12.2. costs must be calculated for the rehabilitation, remediation, maintenance
and long term monitoring being undertaken on all disturbed areas and
assoclated environmental impacts;

36.123. costs calculations must be based on rehabilitation, remediation,
mainfenance and long term monitoring of activities undertaken by a third
party;

3.6.124. where appropriate, a differentiation between capital, operating,

3.6.12.5. replacement and maintenance costs;

3.8.12.6. the closure cost estimation must include cost assumptions and auditable
calculations of costs per activity or infrastructure; and

36.127. cost estimates for operations, or components of operations as follows:

End of life of
oparation {or Dearee of
components of Dasl e
gn effort accuracy in
operation) from
yoar of cost estimation
pesessment
Pre-Conceptual / Ciass 5 Estimate / up to 2% of
> 30 years complete definition 50% to + 50%
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Conceptual / Pre-feasibility / Class 4 Estimate / up to 30% 1o + 30%

3.6.13.
3.6.14.

3.6.15,
3.6.16.
3.6.17.

1010 30 years 15% of complete definition
Preliminary / Feasibility / Class 3 Estimate / up to 40%
5to 10 years of compiete definition -20% to + 20%
Detailed Deslgns / Bid / Tender / Class 2 estimate up | -10% fo + 10%
Less than 5 years t0 75% of complete definition (or less)

. " The calculstions for operations with 5 or less years must include a line item for camying out
specialist studies up to Detailed Design effort to improve the degree of accuracy to +/-10% as
well as a contingency to ensure sufficlent funds for closure by a third party. Motivation must be
provided to indicate the accuracy in the reported number and as accuracy Improves, what
actions resulted in an improvement In accuracy:

the estimated costs must be expressed for each year based on the rate of extraction and
extent of disturbed ares;

the risk modelling and the calculation of closure cost estimation must be updated
annually during the operation’s life to refiect known developments, including changes
from the annuel review of the closure strategy assumptions and inputs, scope changes,
the effect of a further year's inflation, new reguiatory requirements and any other material
developments;

monitoring, auditing and reporting requirements as per these Regulations;

schedule of raporting requirements as per these Regulations; and

motivations for any amendments made to the final rehabllitation, decommissioning and
mine closure plan, given the monitoring results In the previous auditing period and the
identification of gaps as above.
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APPEKDIX 3

WMINIMUM CONTENT OF AN ENVIRONMENTAL RISK ASSESSMENT REPORT FOR THE
DETERMINATION OF RESIDUAL AND LATENT LIABILITY FOR RECONNAISSANCE,
PROSPECTING EXPLORATION, MINING AND PRODUCTION OPERATIONS

1. Genersal

The environmental risk assessment report must follow an lterative risk profiling approach which through
modeliing must predict environmental risk, identify their potential to manifest, the timeframes in which
they will manifest and the costs associated with thelr management and rehabilitation once the impacts
have manifest. The risk assessment process must calculate a risk threshold for the operations and predict
the time period o reach the risk threshold.

The costs calculated for the management and monitoring of residual and Iatent impacts prior to reaching
the risk threshold for scheduled closure pronounce on the sustainability of mining in the case of a
Greenfields operation and on the continued sustainability In the case of an existing operation.

The assessment must calculate the cost associated with managing and monitoring resldual and latent
impacts prior to reaching the risk threshold and must inciude & section on the costs to manage and
monitor residual and latent impacts in the event of an unscheduled closure implementing immediately
available closure technologles including water treatment options. This cost s to be used In the calcuiation
of the financial provision fo be set aside as per Appendix 4 and 5.

The risk assessment report could form a chapter in the final rehabilitation and closure plan articulated in
Appendix 2.

Any reference fo mining in this plan must be construed as a reference fo reconnaissance, prospecting,
exploration and production operations.

2. Objective of the environmentel risk acsessment report

The objective of the environmental risk assessment report is to—

21  ensure the timeous prediction and quantfication of environmental risk associated with the
operations;

2.2  ensure timeous risk reduction through appropriate interventions;

2.3 identify the potential residual and latent environmental risks which will manifest post closure;

24  detall the approach to managing post closure risks;

25  quantify the potential risks and liabllities associated with the management of the risks;

2.6 the quantification must be based on market related costs;

2.7  calculate a risk threshold and timeframe in which to reach the risk threshold; and

2.8 oulline and cost the post closure monitoring, auditing and reporting requirements.

3. Part1
Content of the environmental rigsk assessment report for scheduled closurs

The environmental riek assessment report must contain information that is necessary (o determine the
potential financial liability assoclated with the management of residual and latent environmental liabilities
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post ciosure, keeping in mind the proposed sustainable end state of land, oncs the initial risk threshold
criteria has been achieved and must Include—

3.1. details of—
3.1.1.  the person of persons that prepared the plan;
3.1.2. the professional registrations and experience of the person or persons who prepared
the plan;
3.1.3. the applicant or holder including but not limited to: name; physical address; postal
address, contact detalls; and
3.14.  rights, permits, licences and authorisations associated with the operation including the

right or permit number, environmental authorisation number, and similar detalis of ali
other authorisation received e.g. water use licence, waste licence efc.

3.2, details of the assessment process used to Identlfy end quantify the post closurs, residual and
possible latent risks, Including—

3.21.
3.22.

3.23.
3.24,

3.25.

328
327

a description of the risk assessment methodology Inclusive of risk Identification and
quantification;

substantiation why each rigk will occur post closurs, Including why the risk was not or
could not be mitigated during concurrent rehabilitation and remediation or during the
implementation of the final rehabilitation, decommissioning and mine closure plan;

a detailed description of the drivers that could result In the manlifestation of the risks
after closure;

a description of the expected imeframe in which the risk s likely fo manifest, typically
as expected years after closure, and the duration of the impact, including motivation to
support these timeframes;

a detailed description of the friggers which can be used to identify that the risk Is
Imminent or has manifested, how this will be measured and any cost implications
thereof;

results and findings of the risk assessment or risks which wili occur post closure; and
an explanation of changes to the risk assessment results as applicable in annual
updates to the plan;

3.3. management activities, including—

33.1.
332

333
3.34.

monitoring of results and findings, which informs adaptive or comective management
and/or risk reduction activities;

an assessment of altematives to mitigate or manage the impacts once the risk has
become manifested, which must be focussed on practicelity as well as cost of the
implementation;

motivation why the selected alternative Is the appropriate approach fo mitigate the
impact; and

a detalled description of how the elternative will be Implemented; and

3.4. calculation of costs for implementing the activiles to manage and monitor residual and laient
impacts until the agreed risk threshold is reached using market related figures and the cumrent
value of monay and no discounting or net present value calculations which must—

3.4.1.1. Include costs to determine whether the rigk is imminent or has mantfest are o be

Included in the assessment as there are monltoring costs likely to be incurred during
the implementation of the strategy to manage or mitigate the impacts once the risk has
become manifest;
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3.4.1.2. be based on the management, rehabilitation, remediation, maintenance and long term
monitoring of activities undertaken by a third party;

3.4.1.3. be calculated for the management, rehabilitation, remediation, maintenance and long
term monitoring of residual and iatent impacts for all disturbed areas and associated
environmental Impacts;

3.4.14. include the costs for the management, rehabilitation, remediation, maintenance and
long term monitoring of activities for residual and latent impacts must include cost
assumptions and auditable calculations of costs per activity or infrastructure;

3.4.1.5. include the risk modelling and the calculation of post closure cost estimation must be
updated annually during the operation's life to reflect known developments, including
changes from the annual review of the closure strategy assumptions and inputs, scope
changes; and

-3:4.1.6. include the cost estimates for modelling and calculating the post closure costs must be
calculated using accuracy estimations as follows;

End of life of
oparation {or D of
components of ‘ - ogres o
operaiion) from Design effort ”?sﬁ%::;:“t
year of
assesament
> 30 years Pre-ConceptuaIcé II?IZIIT:; {:i E;:g::e {up to 2% of 50% to + 50%
Conceptual / Pre-feasibility / Class 4 Estimate /
100 30 years up to 15% of complete dsfinition -30% 10 + 30%
Preliminary / Feasibllity / Class 3 Estimate / up to
§1o 10 yesns 40% of complete definition 20% to + 20%
Detailed Designs / Bid / Tender / Class 2 -10% to + 10% {or
Loss than 3 years | esiimate up to 75% of complete definion ess)
*The calculations for operations with 5 or less years must Include a fine item for carrying out :
speclalist studies up to Detalled Design effort to improve the degree of accuracy to +/-10%
i 8s well as a contingency to ensure sufficient funds for closure by a third party. Motivation
i must be provided to indicate the accuracy In the reported number and as accuracy

_improves, what actions resulted in an Improvement in accuracy. :

4, Part2
Content of the environmental risk assesement report for unscheduled closure
For unscheduled closure, the contents of Part 1- 3,1 to 3.3.4 (Inclusive of 3.3.4) apply as well as the
calculation of costs forimplementing the activities to manage and monitor residual and latent Impacts

until the agreed risk threshold is reached using market related figures and the criteria identified for
scheduled closure based on—

4.1 an assessment of residual and latent impacts for the current disturbed area as well as the
disturbance for the hext 12 months of operations; and
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4.2 cosls associated with the management, remediation, rehabilitation and monitoring of
residua! and latent impacts for the existing extent of the area disturbed until the risk threshold is
reached based on costs for technologies immediately avalflable, including water treatment
technologies.
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APPENDIX 4

METHODOLOGY FOR CALCULATION OF FINANCIAL PROVISION FOR NEW
RECONNAISSANCE, PROSPECTING, EXPLORATION, MINING AND PRODUCTION OPERATIONS

1. Application of the methodology

This methodology must be used fo determine the funds fo be set aside for rehabilitation,
decommissioning, closure and post closure activities associated with new reconnaissance, prospecting
exploration, mining and production operations and is calcuiated for the mining area. Any reference to
mining in this Appendix must be construed as a reference to reconnaissance, prospecting, exploration
and production operations.

The costs include the costs associated with rehabilitetion and management of impacts from:

14  the anticipated disturbance of the first year of mining operations;

1.2 the residual and latent impacts associated with the anticipated disturbance for the first year
of mining operations; and

1.3  the impacts of inflation on the costs of a third party closure.

2.  Assumptions made for purposes of calculating
21 Allcosts are based on actual market related figures based on prevailing rates;
2.2 Mining infrastructure asset salvage value has not been taken into account; and
23 Provisional and general costs and confingencles as per the industry standard are included.
and

3. Calculating the cocts to be cet aside for finai rehabllitation, decommissioning and mine
closure

in order fo calculate the costs fo be set aside for final rehabilitation, decommissioning and mine closure
for a new operation, the following formula must be used:

Total 1+ Total 2 = sum {1+ CPI plus 2%) x VAT,
Where:

Tota! 1 Is — the costs calculated in the final rehabllitation, decommissioning and mine closure plan for the
rehabllitation and Impact management related to the disturbance that will oceur in the first year of the
operation; and

Total 2 Is ~ the costs calculated in part 2 of the risk assessment report for the determination of residuat
and latent liabllity, which are the costs calculated for the management and rehabliitation of residual end
latent impacts that are expected to manlfest in the future based on an unscheduled closure on the
anticipated disturbed area for the first year of operation.
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APPENDIX 5

NMETHODOLOGY FOR CALCULATION OF FINANCIAL PROVIEION FOR EXISTING
RECONNAISSANCE, PROSPECTING, EXPLORATION, MINING AND PRODUCTION
OPERATIONS

1. Applicetion of the mathodology

1.1 This methodology must be used to determine the funds to be set aside for rehabilitation,
decommissioning, closure and post-closure aclivities associated with an existing reconnaissance,
prospecting exploration, mining and preduction operations and Is calculated for the mining area. Any
reference fo mining in this Appendix must be construed as a reference fo reconnaissance, prospecting,
exploration and production operations.

1.2 The costs include the costs associated with rehabilitation and management of Impacts from;

121 the cumrent disturbed area;

1.22 the anticipated disturbance of the next year of mining operations;

123 the resldual and !atent impacts associated with current disturbed area, the anticipated
disturbance of the next year of mining operations; and

1.24 the impacts of inflation on the costs of a third party closure.

2. Ascumptions made for purposes of calculating
21 Athird parly will be empioyed fo undertake rehabififation and remediation work;
22 Al costs are based on actuat market related figures based on prevailing rates;

23  Mine infrastructure asset salvage value has not been taken into account; and
24  Provislonal and general costs and contingencles as per the Industry standard are included.

3. Caiculating the coats to ba set aslde for final rehabilitation, decommissioning and mine
clogure

In order o calculate the costs to be set aside for final rehabilitation, decommissioning and mine closure
for an existing operation, the following formula must be used:

Totsl 1+ Total 2 + Totel 3= sum {1+ CPI plus 2%) x VAT.

Where:

Total 1 I8 — the costs calculated in the final rehabilitation, decommissioning and mine closure plan for
the rehabilitation and impact management for the current disturbed ares;

Total 2 is — the costs caiculated in the final rehabilitetion, decommissloning and mine closure pian for the
rehabilitation and impact management related to the disturbance that will occur in the next 12 months of
the operation; and

Total 3 is — the costs calculated In part 2 of the environmental risk assessment report contemplated in

Appendix 3 for the determination of residual and latent liabillty, which are the costs calculated for the
management and rehabllitation of residual and latent impacts that are expected to manifest in the future
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based on an unscheduled closure on the cument disturbed area as well ag the disturbance for the next
year of operation.
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4. Gonersl

APPENDIX &

MINIMULE CONTENT OF A TRUST FUND AND A CLOSURE REHABILITATION COMPANY

The founding documents of a trust fund or closure rehabilitation company conlemplated in these
Reguiations must comply with the requiremenis set out in this Appendix and must as & minimum include—

1.1 detalls of the--

1.2
1.3
14

1.5

18

1.1.1
1.1.2

holder for which the deed of trust or the closure rehabilitation company s being set up;

and
trustee(s) or director(s) who will administer the trust fund or closure rehabilitation
company, including the names and Identification Information;

the permission, right or permit number to which the trust fund or closure rehabilitation company
relates and its lapsing date;

the obligation of the holder, namely to remediate and rehabilitate snvironmental damage as
Identified in these Regulations;

the sole objective of the trust fund or closure rehabilitation company namely {o recelve
coniributions and to hold these contributions for the purposes of providing the vehicle
contemplated In regulation B(1){b) end (c) of these Reguletions, for maintalning the financlal
provision required to be set aside by the holder for the guaranteeing of funds for the purposes of
fulfilling the holder's obligation to remediate and rehabilitate environmental damage;

an Indication that—

1.6.1

1.6.2

1.6.3

the provisions of the founding documents of the trust fund or closure rehabilitation
company may only be varied with written approvat of the holder and the Minister and on
condition that the objective of the trust or ciosure rehabilltation company and obligation
of the holder s not varied in any way;

the trustee(s) and director(s) shall not receive any remuneration from the trust fund for
their services, unless the trustee or director is a professional fiduciary services company,
in which event it may be paid its normal commercial rates for the provision of professional
services; and

no person may be a trustee or director if he or she would not be efigible to be a director
of a company under the Companies Act No. 71 of 2008, or has been convicied of any
offence involving dishonesty;

the duties and obligations of the trustee or director, which must Include as a minimum—

1.6.1

1.8.2

1.63

the duty to not allow any funds to be withdrawn from the trust fund or closure
rehabilitation company or in any form be alienated from the trust fund or closure
rehabilltation company, other than if such withdrawal has been approved by the Minister
In terms of these Regulations or & closure certificate has been Issued by the Minister;
the obligation to pay out funds from the trust fund or closure rehabiiitation company when
ordered by the Minister to do so after the procedures set out in these Regulations have
been complied with; and

that such trusiee or director—

1.8.3.1 shall not, In their personal capacity, engage In any trade, undertaking or
business of the trust fund or closure rehabllitation company, nor shall any such trustee
or director participate in any of the affairs of the trust fund or closure rehabilitation
company, or provide any financial assistance or services or faciliies other than is
required to fulfil thelr role as trustee or director;
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1.6.3.2 shall cause proper books of account to be kept for the frust fund and closure
rehabilitation company and shall appoint independent auditors to report on the financial
statements for each financial year of the trust fund and closure rehabititation company;
1.6.3.3 shall not be permitted to distribute, except as may otherwise be provided
herein, any of the funds of the trust fund or closure rehabilitation company to any person
and shall utilise the trust fund or closure rehabilitalion company solely for Investment in
accordance with the object for which the trust fund or closure rehabllitation company has
been established;
1634 shall not be entitied, on behalf of the trust or closure rehabilitation company,
to—
1,8.3.4.1 incur any indebtedness of any nature (including through the use of
any negative mark to market position in relation to any derlvative instrument)
save for non-interest bearing trade credit incurred in the ordinary course of the
business of the trust or closure rehabilitation company; or
1.6.3.4.2 encumber the assets of the trust fund or closure rehabilitation
company in any manner whatsoever; and

an indication that the trust or company may only hoid financial instruments issued to the holder

by any—

1.7 collectlve investment scheme as regulated in terms of the Collective Investment
Schemes Control Act, 2002 (Act No. 45 of 2002);

1.7.2 long-term insurer as regulated in terms of the Long-term Insurance Act, 1998
(Act No. 52 of 1998);

1.7.3 bank as regulated in terms of the Banks Act, 1990 (Act No. 84 of 1890);

1.74 mutual bank as regulated inters of the Mutual Bank Act, 1883 (Act No. 124 of
1993); or

1.7.5 sphere of government in the Republic.
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APPENDIX 7
TEMPLATE FOR A FINANCIAL GUARANTEE
(FINANCIAL INSTITUTION'S LETTERHEAD)
MINISTER RESPONSIBLE FOR MINERAL RESOURCES (or his/her cuccessor)

Pemmission, right or permtnumber; I

Expiry date of the permission, right or permit:

Sir

DEMAND GUARANTEE FOR THE COMPLIANCE WITH THE STATUTORY OBLIGATION RELATED
TO DETERMINING AND MAKING OF FINANCIAL PROVISON FOR RECONNAISSANCE,
PROSPECTING, EXPLORATION, MINING OR PRODUCTION OPERATIONS

1. Inrelation to the responsibility, in terms of the National Environmental Management Act, 1998 (Act
No. 107 of 1998), as amended andfor replaced from time (o tme, (the
Act),... . (the "holder™) is required to determine and
provide the prescnbed financial provision to undertake rehabllitatlon and remedialion of environmental
damage casued by reconnaissance, prospecting, expioration, mining or production operations to the
satisfaction of the Minister in accordance with the provisions of the Financial Provisioning Regutations,
2018, promuligated in terms of the Act, or any legislation or subordinate leglslation which supplements,
amends and/or replaces such reguiations or deals with s!milar or related matters for such Operations
KNOWN 85  .iovveiei o e sncanisan s sesscosmassasassiesinessans ...and

situated al (gtve fuill descfipﬂon of property)

.. OF any applicable
part thereof (the "Mlne“), and we. n our eapaclty as duly authonsed mpresentatwes of the bank / financlal
institution as Guarantor, confirm that the aggregate maximum amount of R.........ueceierereseeseessesens
(conerresrmruinismms s s s s ) (the "Guaranteed Sum”) is available to the
Minister for the purpose of executing the rehabilitation and remediation actions identified in plans used
to determine the prescribed financial provision for such operafions as contemplated in the Financlal
Provisioning Regulations, 2018, or any legislation or subordinate legislation which supplements, amends
and/or replaces such regulations.
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2, Subject to compllance by the Minister with the requirement to give notice as contalned in the
Financial Provisioning Regulations, 2019, or any legisiation or subordinate legislation which supplements,
amends and/or replaces such regulations, the Guarantor hereby unconditionally undertakes, as a
principal obligation, to pay o the Minister the Guaranteed Sum, or any portion thereof, by no later than
21 working days (Mondays to Fridays, excluding weekends and public holidays In the Republic of South
Africa) after receipt of & written claim from the Minister (or made on behalf of the Minister) to do so.

2.1 Aclaim under this guarantee may be instituted by the Minister at any stage commencing from
the date of signature of this guarantee and must be delivered fo the Guarantor, together with the
original guarantee document, or by complying with paragraph 3.1 if the original guarantee
document is lost, at the Guarantor's address as provided herefn.

22  Where relevant, this guarantee is issued as a replacement of Guarantee No. issued
by ... S (the Guarantor) on ___ _ for the amount of R
" and does not create any further obllgatlons for the Guarantor other than set
out in this replacement guarantee. Guarantee No._____is null and void from the date of lssue of
this replacement guarantee (scrap if not applicable).

3.  This gusrantee is not hegotiable nor transferable, and—

34  mustbe returned to the Guarantor when giving account to the Guarantor in terms of the
Financial Provisioning Regulations, 2018, or any legislation or subordinate legis!ation
which supplements, amends andfor replaces such regulations, or if the origihal
guarantee document has been lost, must be accompanied by a statement that the
applicable document cannot be located and that you indemnify the Guarantor against
any direct loss that it may suffer (other than as a result of its own negligent or wilfui act
or omission} as a direct result of such original document not being retumned to it;

32  shalllapse—

()  efter the financial institution has pald out the Guaranteed Sum, should the
Minister call on the guarantes;

(i)  on the granting of a closure cerificate in terms of the Mineral and Petroleum
Resources Development Act, 2002 in respect of the whole of the operations; or

(i)  on withdrawal of this guarantee and replacement with an altemative financial
vehicle where relevant; and

3.3  shall not be construed as placing any other responsibility on the Guarantor other than
the paying of the Guaranteed Sum or any portion thereof,

4,  The Guarantor reserves the right to withdraw from this guarantee after having glven the holder,
the Minister, the Minister responsible for environmental affairs and the Minister of Finance at
least 4 months' written notice in advance, by registered mall, of hisfher/its intention to do so.

5. The Guarantor will pay on demand under this guarantee without regard to any claim or dispute
of any nature which any party may allege.
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6.  This Guarantes shell be governed by the laws of the Republic of South Africa. The couris of the
Republic of South Africe shall have sole Jurisdiction.

Yours faithfully

sowngs  @owns

— —— ..
powrow  pesownoy |

Who hereby warrants his’her suthority ~ Who hersby werrente his/her authority

---------------------------------------------------------------------------------

||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||

DATE: i e
PLEASE NOTE: (1) No amendments and/or additions to the terms.or conditions of this
guarantee will be accepted.
(2}  The address of the addresses of this guarantee must be stated
clearly.

{3) This guarantee must be returned to:

-------------------------------------------------------------------------------------
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