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Correct.
Consent in terms of 102 has been limited in the
definition of “applicant” in the FP Regulations to
an applicant for an amendment to a mining
permit or a prospecting, exploration, mining or
production right and excludes amendments or
variation of an environmental management
programme or works programme where there is
no change to the scope of the operation.

Reconnaissance permit and offshore
exploration applicants or right holders whose
applications include a seismic survey, but not
drilling of stratigraphic wells (in the case of
exploration) are also excluded from the
definition of “applicant”.

In the Previous Regulations, a person who
applied for Ministerial consent in terms of
section 11 of the MPRDA as well as a
renewal in terms of section 81 and 85, were
included in the definition of an “applicant”.
Such persons are now excluded. This is in
accordance with the proposal made in the
previous OPASA submission.

Correct.

Correct.

OPASA

1.
1.1

RESPONSE

Chief Directorate: IEMS

RECOMMENDATION
REGULATION 1 – DEFINITIONS
“Applicant” - The definition of “applicant” now
excludes an applicant or a holder of a
reconnaissance permit or an exploration right
in sections 13, 74 or 79 of the Mineral and
Petroleum Resources Development Act
(MPRDA) where the application only
includes a desktop study or aerial survey.

STAKEHOLDER COMMENT

Compiled by:

COMMENTS AND RESPONSE REPORT

Departmental

No.

Circulation:

Financial Provisioning Regulations – August 2021

The definition of “applicant” now includes an
applicant or holder of an environmental
authorisation for an activity which the
Minister of Mineral Resources and Energy
has issued an exemption for in terms of
section 106 (1) of the MPRDA. This is only
applicable to exemptions granted to an organ
of state in respect of any activity to removal
of minerals in respect of road construction,
building of dams or any other purpose. While
section 69(2) states that Chapter 8 is
applicable to petroleum, section 106(1)
references sections 16, 20, 22, and 27 of the
MPRDA which are applicable to minerals. It
is recommended that clarity be provided
regarding the applicability of this section to
offshore petroleum operations.

A person who applies for a consent in terms
of section 102 of the MPRDA still constitutes
an “applicant”. Given that the Proposed
Regulations provide for reviews, updates of
templates, spreadsheets, plans and reports
and possibility of adjustment of the financial
provision, the inclusion of this subsection
may result in such adjustments having to be
made numerous times a year. We
recommend that subsection (b) be deleted.
Section 69(2) does not include any reference to
sections 16, 20, 22 and 27 which are the
activities identified under 106(1) which could be
exempted, therefore these sections cannot apply
equally to petroleum. The EA requirement in
both the EIA Regulations LN and the FP
Regulations do not cover petroleum. Section 69
is in Chapter 6 of the MPRDA while section 106
is in chapter 7 and not made applicable to
Chapter 6.

1.2

Seriti
Coal “applicant” - The amended definition of
Proprietary Ltd, Applicant contradicts section 24P(1) of
Seriti
Power NEMA
Propriety Ltd &  The amended definition also includes a
New Largo Coal
reference to a person who applies for, or
Proprietary Ltd
requires consent, in terms of section 102
of the MPRD Act relating to, inter alia, a
prospecting right or a mining right. While
the definition of Applicant excludes an
application for the amendment or variation
of an environmental management
programme or “works programme” (we
assume this is a reference to a
prospecting works programme or mining
works programme) where there is no
change in the scope of the operation, the
definition of an Applicant does not specify
the type of amendment applied for under
section 102 of the MPRD Act. For
example, where a Holder applies, in terms
of section 102 of the MPRD Act, to amend
a social and labour plan, such Holder will
be an Applicant for purposes of the
Financial Provision Regulation and will be
obliged to appoint an independent
specialist to conduct a financial provision
assessment in terms of regulations 7 or 8
of the Amendment Notice, as the case
may be, notwithstanding the fact that the
amendment to the social and labour plan
will not result in any increase in the
financial provision liability of the Holder
concerned. It is submitted that the
definition of an Applicant should,
therefore, be amended to specify the type
of amendment application contemplated
under section 102 of the MPRD Act.
The FP Regulations relate to a permission, right
or permit as obtained through the MPRDA. It is
not intended that the FP would refer to the EIA
Regulations. The comment and explanation is
therefore noted but not accepted.
A social and labour plan is not included in section
102, the amendment to the social and labour
plan needing the consent of the Minister is
identified in regulation 44 of the Amended
MPRDA Regulations. A social and labour plan is
not part of what can be amended in terms of the
The definition of Applicant has also been right, permit or permission which is what is
amended to specifically exclude an identified under the definition of applicant in the
activity in respect of which the Minister FP Regulations.
of Mineral Resources and Energy has,
in terms of section 106(1) of the MPRD In terms of section 106(1) the definition of
Act, exempted any organ of state from applicant in the FP Regulations specifically
the provisions of sections 16, 20, 22 and includes an application for an EA in terms of
27 in respect of any activity to remove section 106(1) of the MPRDA specifically for the
any mineral for road construction, purpose to ensure that such a state owned entity
building of dams or other purposes excluded from the requirement to obtain a
which may be identified in such notice. permission, right or permit in terms of the
Accordingly, should an exemption be MPRDA would be required to fulfil their financial
granted in terms of this provision, such provision requirements.
organ of state would not qualify as an
“applicant” or “holder” as defined in the
Amendment Notice. This would have the
undesirable effect of exempting such
organ of state from the provisions of the
proposed regulations relating to
financial provisioning.

The definition of Applicant must
therefore be amended to refer to a
person applying for an environmental
authorization in terms of section 24 of
NEMA (“Environmental Authorization”)
relating to, inter alia, prospecting and
mining and not to a person applying for
a right, permit, or permission in terms of
the MPRD Act.

1.4

1.3

SANRAL

Applicants for (a) a permit, right and
permission...and (b) a consent in terms of the
MPRDA and the Financial Provision
Regulations both require environmental
authorisation, as do those who are deemed
to already hold (a) a permit, right and
permission...and (b) a consent by virtue of
the Section 106(1) exemption. Therefore, a
person who applies for environmental
authorisation is not an applicant in terms of
these Regulations, but remains an applicant
in terms of the EIA Regulations.

(c) an environmental authorisation in terms of
the Environmental Impact Assessment
Regulations for an activity for which the
Minister has issued an exemption in terms of
Section 106(1) of the MPRDA.

Please note that the definition of both
“applicant” and “holder” makes express
reference to an applicant or a holder of a right
granted in terms of the MPRDA.
“Applicant” means a person who applies for
(a)...
(b)...

Accordingly, this is not an applicant for, or a
holder of an EA generally.

Harmony Gold The definition of both “applicant” and “holder”
Mining
includes an applicant and holder of an EA but
Company
is not an EA generally. The definitions are
qualified in that it is an EA “for an activity for
which the Minister has been issued an
exemption in terms of section 106(1) of the
(MPRDA).

The comment is noted, however DMRE has
requested that applicants who are exempted in
terms of the MPRDA are included for FP. The
term has been defined and the state owned
We suggest therefore that (c) be entity excluded under section 106(1) of the
removed. Alternatively, the definition of MPRDA has been included to ensure that such
“Applicant” as per the 2015 Regulations person exempted is still required to set aside FP.
should be retained.
Although exempted, the nature of the activities
undertaken potentially have the same impact as
those who have been issued rights, etc. under
the MPRDA and thus the same FP regime is
applicable to fund the rehabilitation of such
impacts.

The FP Regulations are intended to apply to
holders of permission, right or permits in terms
of the MPRDA. As identified in 1.2 above, the EA
leading to FP is only in the case of a state owned
entity exempted under S106(1). The EA then
becomes the trigger for EA as there is no
permission, right or permit and FP is required. In
all other cases for mining a permission, right or
permit is required which is the trigger for the FP.

CER

CER

1.5

1.6

“applicant” - We are concerned that the
definition excludes applicants for Ministerial
consent for the transfer of rights under
section 11 of the MPRDA. Our experience,
and that of our clients and partners, is that
the transfer of rights in terms of section 11 of
the MPRDA frequently serves as a gateway
to mine abandonment and that the point of
transfer is a critical one for the environmental
liability to be reassessed and financial
provision secured in respect thereof. This to
ensure that the transfer of rights does not
result in the State becoming liable for the
costs of mitigation, rehabilitation and
management of negative environmental
impacts and environmental damage from
operations conducted by previous rights
holders.

“applicant” - We do not support the
exclusion in part (a) of the definition to the
extent that applicants referred to in regulation
3(3) would not be bound by the draft
regulations. This proposed exclusion
provides that applicants or holders of a
reconnaissance or exploration permit for
offshore operation, doing seismic surveys,
do not need to comply with these
Regulations.
Seismic
surveys
risk
environmental impact and the reference in
regulation 3(3) to “separate arrangements” is
so vague as to be of no force or effect.
Certainly, no enforceable obligation is
created. See para 19 below for more in depth
comment.
The comment is noted, however the situation
with oil and gas reconnaissance and exploration
without drilling (i.e. a seismic or bathometric
survey) is not the same as that of terrestrial
prospecting or exploration. Should there be
impacts related to ocean surveys, these impacts
would be related to ocean fish and mammals
could not be quantified or costed. Therefore
impacts in this case would be covered under a
normal insurance. The FP Regulations are
attempting to ensure that all impacts for which
FP is set aside are determined either through
survey or modelling to ensure that funds are set
aside for known impacts. Impacts related to
seismic survey are not known and may not
occur. It is therefore not thought correct to
include reconnaissance and exploration which
would not include drilling of wells.
It is not intended that the assessment would be
redone should there be no change in scope
which would increase the impact on the
environment. A change in ownership would not
lead to more environmental impact simply by the
name change. As a new owner it would be
required that FP be made available to cover the
FP requirements already determined by the
previous owner. The DMRE is required to
consider the applicant’s ability to set aside the
FP as part of the approval process for the
permission, right or permit. These provisions
must simply be enforced.

CER

Minerals
Council

1.7

1.8

The EIA Regulations set out a process to be
followed where an amendment of an
environmental authorization or an EMP is
sought by the holder of an authorization and
this would adequately cater for the potential
environmental implications in cases where

Minerals Council is of the view that there
is no need to make this category an
applicant for purposes of the proposed
2021 Regulations as this creates
unnecessary regulatory
burden
because the holder will be expected to
repeat an activity that they are already
In order to use s102 of the MPRDA there doing.
must already be a holder. The holder will
already have been obliged to make the
required financial provision. Should the
nature of the amendment or variation being
sought to the holder’s right or permit, or the
holder’s existing environmental management
programme be such that environmental
aspects are affected and should this result in
the need for further financial provision to be
made by this holder, this will be picked up
through the process, annual review and any
audit concerning the EMP and adequacy of
the provision which the holder is required to
undertake.

“applicant” - We support the inclusion of
applicants for consent under section 102 of
the MPRDA in the definition. We are
concerned that applicants for the renewal of
rights under the MPRDA are not included in
this definition and submit that these
categories must be included in the definition
of applicant.
“applicant” - Minerals Council believes that
the inclusion of the MPRDA section 102
applicants as applicants as prescribed in the
proposed 2021 Regulations is unnecessarily
extending financial provision beyond what is
required.

Section 102 in the MPRDA does not include an
amendment to an empowerment agreement,

For FP the amendment to the EMPR and EA is
not included in the definition of applicant. There
is therefore no disjunction between the
provisions. An amendment to an EA or an EMPR
are not included in the listed activity 21D.

The comment is noted as is the explanation on
the annual assessments. However, mining and
production operations must be sustainable. It is
possible to include a new material through a
mining right. The costs associated with the
management and rehabilitation associated with
this new material must be assessed and funds
set aside one year in advance. It is therefore not
possible to wait until the holder is already mining
or prospecting before calculating the FP required
for the material and the year ahead. It is also
necessary to make arrangements for further
guarantees if this would be the means of setting
aside the funds.

The support is noted, and the concern regarding
the exclusion of renewals is noted, it is however
not intended that the assessment would be
repeated in the case of a renewal without a
change of scope. A renewal is simply a
continuation of the exploration or mining
therefore the FP is being calculated as required.

1.9

SANRAL

the ministerial consent is sought and there
are environmental implications associated
with the amendment. Since section 102 also
provides that written consent be obtained
where an environmental authorization or
EMP amendment is involved, there is
consequently a disjunction between these
provisions, the listing in 21D and the
regulatory provisions in the EIA Regulations
of 2014 that deal with processes to be
followed for environmental authorization and
EMP amendments. The confusion is
exacerbated by including such a holder
seeking amendment, as an applicant or
holder for purposes of the Proposed 2021
Regulations. Alignment of these regulatory
tools must be sought to avoid the confusion
created in this manner. For example,
amendments may be made to the terms and
conditions of the mining right such as clause
17 of the mining right dealing with the
Empowerment Agreement, or there may be,
for example, an addition of a mineral which is
not specifically mentioned but is mined as
part and parcel of the main ore body that is
being mined but such addition has no impact
on the mining itself. In such circumstances
there would consent is sought and there are
environmental implications associated with
the amendment. In such circumstances there
would be absolutely no need for the financial
provision to be calculated or recalculated.
“Audit” – it is not necessary to define
‘audit’.
The comment is noted but in the previous round
of comments stakeholders asked for the term to
be defined. If not defined, it creates the incorrect
impression that a financial auditor is referred to,
which is not the case.

therefore it would not trigger a reconsideration of
the FP. The example of the inclusion of a new
mineral however would need to be assessed for
the reason already provided, management and
mitigation measures. If the new material leaches
The Mineral Counsel view is that a hazardous leachate the management measures
reference to 102 applicants as a are quite different to ore without such leachate.
category should not be included.
Furthermore, and in certain instances,
Section 102 applications often
encompass aspects that have no impact
upon the severity of the environmental
impacts.

SANRAL

OPASA

CER

1.10

1.11

1.12

SANRAL suggests therefore that
auditors and specialists be defined only
in terms of requirements for professional
registration relevant to their respective
fields of expertise.

"From a tax perspective, there is currently
disparity in the tax treatment of the different
financial provisioning vehicles. For example,

We recommend that the definition either
refer to a “peer reviewer” or that the
definition of auditor to be clarified in this
respect. Clarity is requested in respect
of whether the “auditor” may be a
However, the definition does not explicitly specialist employed by an affiliated or
reflect that the “auditor” does not necessarily parent company.
have to be a financial auditor. It has been
OPASA’s understanding that the DFFE does
not intend for the auditor to be a financial
auditor, but rather a “peer reviewer”.
“closure rehabilitation trust” - According
to section 37A of the Income Tax Act, funds
in a closure rehabilitation trust or closure
rehabilitation company must be used strictly
in accordance with the requirements in
section 37A. It appears that there is disparity
in the tax treatment of these different
financial provisioning vehicles: contributions
to a closure rehabilitation trust or company
are tax deductible while those in respect of
financial guarantees are not. An article by
Renmere advisory firm, dated August 2019,
explains the problem with this disparity:

“Auditor” - A definition that merely
emphasizes ‘independence’ and signing off
on audits is inadequate and too vague.
Registration with a professional body will
ensure consistency in who qualifies to audit.
This comment applies also to definition of
specialists – without emphasis on
professional registration all the listed
qualities may create various interpretations.
Auditor - The definition of auditor has been
changed to remove the requirement for
“registration
with
the
appropriate
professional body”.

The guarantee has the advantage that it is not
fully funded for some time and therefore the
holder can utilise the cash, whereas the trust
attracts interest and is tax deductible which was
specifically provided for to allow the financial
provision to build up over time. The holder will
need to decide on the best options. With respect
to the DMRE closure rehabilitation trust, it has
been identified that the account which was

These inputs have been noted. It is at the
discretion of the holder as to which vehicle to
choose. The vehicles have not changed from
what was provided before other than the
introduction of a parent and affiliate guarantee.
This still includes the payment of cash into the
closure rehabilitation trust of the DMRE.

It is not intended that the calculations would
merely be peer reviewed, it has been previously
indicated that consultants are not prepared to
take the risk of simply peer reviewing without a
full understanding of the risks and costs involved
as they become professionally liable. Please see
the response to #1.11 above the term auditor
has been removed and audit retained.

The comment is noted, and the definition of
auditor has been removed as all the specialists
in the team doing the audit/review have now
been identified as needing to sign off on the
report.

1.13

We ask that the DFFE consider these
issues. It would appear that the intention
is that the Minister will establish a
closure rehabilitation trust which it will
administer and into which funds can be
deposited, as opposed to the holder
either providing cash to the Ministry
itself (the previous option), or to
establishing
the
holder’s
own
rehabilitation trust. However, it is
unclear from the regulations whether the
Minister will in fact establish such a
rehabilitation trust. Does such a
rehabilitation trust already exist? If not,
we submit that this should be explicitly
provided for.

previously referred to in the Regulations was in
fact such a trust, therefore it is in place.

"Despite the tax benefits of section 37A
vehicles, the disadvantages include the
punitive measures that may apply should the
provisions of section 37A be contravened, as
well as severe cash flow constraints. These
constraints arise from the fact that these
vehicles are required to be fully cash backed.
Also, in practice, the funds may not be
accessed for rehabilitation until after the
rehabilitation has been completed (and first
funded from the miner’s own pocket), subject
to the DMR’s approval. Due to the
abovementioned disadvantages of section
37A vehicles, miners tend to favour options
which offer more cash flow flexibility, despite
stricter access controls and oversight by a
third party, most notably financial guarantees
issued by insurers."
Harmony Gold “decommissioning” - Buildings are not “Decommissioning”
means
the Buildings do not need to be removed as a given.
Mining
always removed during decommissioning shutdown of an operation and the The word “redundant” has been included in the
and may be used for other productive withdrawal from service equipment, definition based on this comment. The

The article further explains that:

whereas contributions to a section 37A
rehabilitation trust or company are fully tax
deductible (provided that the strict
requirements of section 37A of the Income
Tax Act No. 58 of 1962 (‘the ITA’) are met),
contributions in respect of financial
guarantees are typically not tax deductible. In
other words, despite the fact that the
Proposed NEMA Regulations provide for a
variety of financial provisioning vehicles, the
ITA in essence currently only incentivises
rehabilitation by way of a section 37A
vehicle."

1.17

1.16

1.15

1.14

Company Ltd purposes, including agriculture and other plants and machinery used in the usefulness and necessity for buildings to remain
PCE Bierman
forms of industry.
Mineral and Petroleum Resources would be determined in the closure plan. Their
Development Act.
value and the saving on the demolition of such
plans would also be determined through the
closure plan. This would then translate to costs.
Machinery on the other hand is different as such
machinery may not be required as part of the
closure plan therefore there would be no cost
benefit for the closure plan. Should the holder
sell such machinery it could be used as cash to
fund the FP but the salvage value cannot be
used as such collateral as the value is not
guaranteed.
OPASA
“decommissioning” The definition This is in accordance with the proposal Correct, the word “redundant” has been included
“decommissioning” has now been included in made in the previous OPASA based on the input from another stakeholder as
the Proposed Regulations.
submission.
some buildings may form part of the closure
planning.
Glencore
“decommissioning” - The definition of
The definition has not been amended as the
term is as per comments from other
“decommissioning” has been deleted from
the Listing Notices as of 11 June 2021 and
stakeholders with which the Department is in
agreement. The EIA Regulations refer to many
replaced with the term “closure” which
different activities which could have different
means “to take out of active service
permanently or to dismantle partly or wholly,
closure requirements, while the FP Regulations
are specifically related to prospecting, mining,
or permanent shutdown a facility to the extent
that it cannot be recommissioned;” Glencore
reconnaissance, exploration or production
operations, thus justifying a specific definition for
Coal recommends that the defined concept
this purpose.
of “decommissioning” be aligned with the
definition of “closure” in the EIA Regulations
and associated listing notices.
IMPACT
“financial guarantee” - concerns that the
The international rating agency has been
AFRICA
credit rating requirement “at least an
removed as suggested.
investment grade credit rating from an
international rating agency”, could have the
effect of excluding smaller stakeholders and
certain private companies.
Glencore
“financial guarantee” - Glencore Coal is of
The international rating agency has been
the view that reference in the 2021 definition
removed as suggested.

Sibanye
Sillwater

Insurance
industry
stakeholders

1.18

1.19

to an institution having to have an investment
grade rating from an international rating
agency appears to be a new and onerous
requirement which is overly restrictive.
“financial guarantee” - It is also noted that
Financial guarantees are now defined which
were not the case in the 2019 regulations. It
is often found that a mine would be
overfunded and a request to replace/return
guarantees is submitted. This often leads to
a tedious process to execute the request
resulting in perpetual over-funding and a
disconnect between closure liabilities at any
given point in time and the closure provisions
made/already made towards such closure
liability. Clear guidance on how and when a
guarantee can be replaced/returned is
required.
“financial guarantee” - Means a financial
guarantee or insurance product, which
identifies the Minister as the beneficiary,
issued by a financial institution as defined in
the Financial Sector Regulation Act, 2017
(Act No. 9 of 2017) with at least an
investment grade credit rating from an
international rating agency;

We suggest that a separate definition be The additional definition has been included.
inserted in order to narrow the scope
without reference to credit rating
agencies (with the wording suggested
below).

The use of the term ‘insurance product’ The term has been removed as suggested.
is not relevant and should be removed
to avoid confusion, since the guarantee
is the same whether it is issued by an
insurer or a bank. The holder or
applicant will have a separate
agreement between themselves and the
financial institution in respect of their
application for the financial institution to
issue the guarantee to the Department
of Mineral Resources and Energy
(“DMRE”) on their behalf.

The insurance industry has provided inputs on
the replacements of guarantees which have
been included under regulations 7, 9, 10 and
Appendix 7.

If the requirement is done to limit the
types of ‘financial institutions’ which are
able to issue these guarantees to only
financially stable institutions who are
able to honour the guarantees, it would
be more appropriate to narrow the
definition of ‘financial institution’ (as

The unstable rating of the Republic
affects the individual rating of financial
institutions and these investment grade
rating may not be sustainable. This
requirement therefore does not take into
consideration the Republic’s rating.

It would appear that this is done to align
to the requirements for a parental or
affiliated company guarantee. However,
financial institutions from whom the
DMRE ordinarily accepts guarantees
(being banks and insurers) are not, as a
matter of course, required to have credit
ratings from ratings agencies. They
would need to specially apply for and
pay for such a rating, potentially solely
for the purpose of continuing to write this
kind of business.

iii) The requirement that the financial The term has been deleted as suggested.
institution which issues the guarantee
must have “at least an investment grade
credit rating from an international rating
agency” is inappropriate and, we would
argue, unnecessary, for the following
reasons:

Minerals
Council

Insurance
industry
stakeholders
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“financial guarantee” – The inclusion of the
requirement that the financial guarantee
companies should have an investment grade
credit rating from an international rating
agency may severely restrict the ability of a
holder to provide the assurance and use the
financial guarantee as a vehicle. Whether the
institution has/ or has not achieved an
investment grade credit rating should not be
a concern provided the institution meets SA
financial services sector law requirements
otherwise this will become the determinant
feature and will place all guarantees issued
by financial institutions (and especially ones
that may lose their credit rating) in jeopardy.
It will also have a dampening effect on this
sectors business. Overall, it is of the Minerals
Council’s view that if the issuers of financial
guarantees, including insurance companies,
achieve compliance with SA financial
legislation this should be a sufficient
safeguard.
“financial institution” – proposed new We have suggested a definition to limit
definition
the financial institutions to banks and

Banks and insurers are already highly
regulated, and their solvency ensured
through legislation, with oversight by the
Prudential Authority. They are required
to comply with the Solvency
Assessment and Management (“SAM”)
regulatory regime, and there is ongoing
regulatory
(including
prudential)
oversight.
It is recommended that the requirement
of the investment grade credit rating
from an international rating agency be
removed and replaced with the
requirement that the financial guarantee
companies should comply with the
financial services legislation and is also
accredited with the financial services
board.

suggested below), rather than to require
a rating agency rating.

The amendment has been made. The reference
to the specific investment grade has been
removed.

The reference to the international rating agency
has been removed, and a new definition for
“financial institution” has been included which
limits the number of institutions that can provide
such guarantees to those managed under the
Insurance Act, 2017 (Act No. 18 of 2017), which
was the suggestion made by the insurance
sector in their submission.

OPASA

OPASA

Minerals
Council

1.22
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“holder” - For the reasons set out below, the
inclusion of applicants seeking exemption
under s106 should not be included as a
category. The new listing included in 2021 in
Listing Notice 1 i.e., Listing 21E requires
environmental authorization be obtained for

“holder” - The definition of “Holder” has
been expanded

“granting date’ - definition removed.

financial institution” means a bank as defined
in the Banks Act, 1990 (Act No. 94 of 1990)
or insurer licensed to conduct non-life
insurance business in the class ‘guarantees’
as defined in the Insurance Act, 2017 (Act
No. 18 of 2017), which bank or insurer is
listed on the list of approved financial
institutions published by the Minister by
notice in the Gazette;

Alternatively, should a list of approved
financial institutions be required:

Means a bank as defined in the Banks Act,
1990 (Act No. 94 0f 1990) or insurer licensed
to conduct non-life insurance business in the
class ‘guarantees’ as defined in the
Insurance Act, 2017 (Act No. 18 of 2017);

The definition of “Granting Date” has
now been removed. This is in
accordance with the proposal made in
the previous OPASA submission.
in accordance with the amended
definition of “applicant” to include an EA
for which the Minister granted an
exemption in terms of section 106(1) of
the MPRDA.
S106 applications should not be
included in the Financial Provisioning
Regulations.

The input is noted and it must be indicated that
DFFE did not want to include the listing in the
EIA Regulations for the exact reason as
indicated in the comment made. However,
section 106(2) refers to the now repealed section
39(4) of the MPRDA, leaving a gap as there is

It is intended now that an applicant exempted in
terms of 106(1) would still need to make financial
provision for rehabilitation.

Correct.

To the extent that it is required that the The proposed inclusion of a definition for
list be further narrowed, we would financial institution has been accepted and
suggest that reference be made to a list included.
of competent financial institutions (both
banks and insurers) who have been preapproved by the DMRE, in consultation
with the Financial Sector Conduct
Authority and the Prudential Authority
(as was previously done in Circular 21,
issued by the DMRE, which list would
need to be updated to include approved
banks, and to update the list of insurers
to make it current). We have suggested
wording should such a list be anticipated
to be used (which may streamline
administrative processes referred to
below in relation to regulations 9(5) and
10(4).

insurers as defined in their respective
governing legislation.

1.25
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any activity including the operation of that
activity for which the Minister responsible for
mineral resources has issued an exemption
in a Government Notice in terms of section
106 (1) of the MPRDA, as well as any other
applicable activity as contained in this Listing
Notice or in Listing Notice 3 of 2014, required
for the exercising of such exempted activity.
Section 106 allows only for organs of state
to obtain exemption in this manner. Whilst
the environmental impacts of any activity
authorized by way of exemption in this
manner, must be properly considered and
managed, this is provided for by section
106(2) requiring such exempted organs of
state to submit an EMP and presumably this
would inform the Minister’s consent. The
rationale for listing of 21E and the practicality
of including exempted organs of state as a
category of applicant/holder in the Proposed
2021 Regulations is obscure. It results in one
arm of government requiring another (i.e.,
the exempted organ of state) to make
financial provision as contemplated in the
Proposed 2021 Regulations. in the same
manner as the mining companies in the
private sector.
“holder” - It is unclear what the words “old
order” mean in subsection (b) in this
definition. This phrase generally refers to
mining and related rights granted prior to the
enactment of the MPRDA. The phase is not
defined in NEMA. In Schedule 2 to the
MPRDA “old order mining right” means any
mining lease, mynpachten, consent to mine,
permission to mine, claim licence, mining
authorisation or right [...] in force immediately
The intention of including an older order right is
to include holders who held rights before the
MPRDA came into effect. Therefore the
definition as provided in the transitional provision
of the MRPDA is the intended meaning. It has
been included in the definitions as per the
MRPDA to ensure that there is clarity.

no remaining requirement for the submission of
an EMP for exempted organs of state, or FP. The
DMRE therefore required that the exempted
organs of state be identified as requiring EA as
they are required to submit EMPs and should fall
within the scope of the requirements of the FP
Regulations.

CER
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before the date on which the MPRDA took
effect and in respect of which mining
operations are being conducted. However, it
would seem that the definition may intend to
refer to rights granted in terms of the MPRDA
prior to the commencement of the one
environment system. We suggest that either
“old order” is defined in the Regulations, or
subsection (b) is amended to clarify the
meaning of old order rights, permissions or
permits as per the MPRDA definition. It is
essential that there is clarity as to which
holders these regulations apply to.
“holder” - The transitional arrangements
deal with holders of rights and permits for
operations identified in regulation 7(1) that
were applied for after 20 November 2015 but
do not deal with those identified in regulation
7(2) or 8(1) or 8(2) that were applied for after
that date. There is therefore a lacuna in the
transitional arrangements that is not
understood and requires addressing or
satisfactory explanation. If the transitional
arrangements are amended to deal with
these categories of holder, then the definition
can stand as is. If the transitional
arrangements provisions remain unchanged,
then the lacuna described needs to be
addressed in the definition of holder.
“holder” - We do not support the exclusion,
in part (b) of the definition to the extent that
holders referred to in regulation 3(3) would
not be bound by the draft regulations.
Seismic surveys risk environmental impact
and the reference in regulation 3(3) to
“separate arrangements” is so vague as to be
The impacts that related to offshore seismic
surveys would not be able to be costed and
would be uncertain to occur. Therefore as the
regulations attempt to provide certainty with
respect to finances to be sterilised this is limited
to terrestrial mining only. Please see the
response to #1.5.

7(2) consents Transitional Provisions,
prospecting right, 8 years maximum, exploration
right, 9 years maximum, mining permit 5 years
maximum or EA exempted 16 / 27 MPRDA.
These have no 2015 FP requirement (for
consents to amend or vary these). What was
required for the original right or permit should
probably remain in place until the right or permit
lapses.
The regulation dealing with transitional
provisions has been amended to address all
scenarios.

1.29
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Holder means the holder of a
reconnaissance permit, a mining permit
a prospecting, mining, exploration,
production or old order right issued in
terms of the MPRDA or holding an old
order right that is subject to a
pending conversion application
contemplated in Schedule II of the
To the extent that the old order rights were MPRDA, which permit or right or
not converted they lapsed and ceased to conversion application ……..
exist. This provision should therefore only
apply to those old order rights for which an
application has been made to convert the old
order right is still pending at the date at which
the financial provisioning regulations come
into effect. It would be impossible/unfair for
holders of old order rights who elected not to
renew those rights to be required to comply
with the financial provisioning regulations.
For the sake of correctness the definition
should be amended.
“incident” - The definition of “incident” has The proposed definition of “incident” in
been amended to apply only to the Draft Regulations is exceptionally
“unanticipated and unusual natural” events. narrow, given the requirement that any
such event be “natural”, in addition to
Section 30 of NEMA defines “incident” to “unanticipated and unusual”.
mean “an unexpected, sudden and
uncontrolled release of a hazardous This would have the effect of excluding
substance, including from a major emission, scenarios particular to the offshore
fire or explosion, that causes, has caused or industry which were previously covered
may cause significant harm to the under the 2019 draft, such as blow-outs.
environment, human life or property”.
It is therefore recommended that the
definition be aligned with the language

of no force or effect. Certainly, no
enforceable obligation is created.
Harmony Gold “holder” – old order rights were not issued
Mining
in terms of the MPRDA. With effect from the
Company
implementation of the MPRDA all existing
rights to prospect/mine were considered to
be “old order rights”, and the holder of those
rights were afforded time in which to convert
their rights in terms of the MPRDA.

The definition in the FP Regulations is intended
to be narrower and refer to a natural event only
for mining and production operations. The
definition in NEMA relates to more general
activities and therefore has a wider application.
The definition of incident is not intended to deal
with uncontrolled releases of hazardous
substances or major emission, fire or explosion,
unless these were as a result of a natural event,
the control of pollution must be anticipated and
managed through proper engineering principles,
best practice and conservative approaches to
risk management.

The definition has been amended. Based on
confirmation from DMRE received 19 April 2022,
the timeframe for applying for conversion has
ended in April 2009. If there was not an
application by that time the old order right has
lapsed and cannot be converted under the
transitional provision. Thus the only ability still in
place is that the application for conversion was
received within the timeframe but is still pending.

“incident” The concept of an
unanticipated and unusual natural event is
not clear as the words unanticipated and
unusual are not defined or further elaborated
on. Glencore Coal recommends the
reconsideration of this definition. The
reference to the words “may cause” is
speculative and does not assist with the
interpretation of the definition.
“incident” - means an unanticipated and
unusual natural event which causes, has
caused or may cause environmental
damage;

Harmony Gold “incident” - The inclusion of the phrase
Mining
“unusual” natural” is too restrictive. For
Company
example, a tailings dam failure that is
unanticipated but occurs without there being
an unusual nature event. For example, an
unanticipated tailings dam failure pursuant to
heavy rainfall. Heavy rainfall may not be

Insurance
industry
stakeholders
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By its nature a natural incident would be
speculative as it is not anticipated that this would
occur, this is also the reason for removing this
incident from the FP calculations. The FP
Regulations are intended to deal with
quantifiable risks identified through risk
modelling and engineering principals.

Since financial provision is made only
for anticipated environmental damage,
we would suggest deleting the word
‘natural’.
We recommend aligning “incident” with
the terms in section 30 of the National
Environmental Management Act 107 of
1998 (“NEMA”).

The comment is noted, however this incident is
intended to be related to natural events. The
failure of a tailings dam would not be thought of
as being a natural event as the tailings dam
should be appropriately designed for rain events,
etc. Heavy rain should be anticipated including

The use of the word ‘natural’ limits the The term is intended to relate only to a natural
definition, and may cause confusion as event. Please refer to the response in #1.29.
to whether the financial provision
applies to incidents which cause
damage but which are not ‘natural’
events (for instance a dam collapse).

 the word “natural” be removed from
the definition; or
 The definition be reworded to reflect
that natural events are included, but
not exclusively so.

Alternatively, we propose that either:

used in section 30 of NEMA –
“unexpected, sudden and uncontrolled”.

1.33

In addition, will an event such as well failure
(after well closure) in the case of shale gas
extraction, be catered for as a latent impact

What would constitute an “unanticipated and
unusual natural event”. Does a 1:10-year
flood or storm constitute such an event?
Surely, if a mine has a lifetime of 50 years,
then a 1:50 year flood or storm should not be
regarded as an “unanticipated and unusual
natural event”. What is the rationale for
excluding “incidents” from requiring financial
provisioning? Why should such risks be
treated differently? Any risk (natural or
otherwise) should be covered by financial
provisioning.

Considering the definition of an “incident” as
“an unanticipated and unusual natural event
which causes, has caused or may cause
environmental damage”, this will mean
seismic activities (i.e., earthquakes), flooding
due to rain, coastal erosion due to a storm,
etc are not covered.

considered “unusual” and therefore means
that the financial provision could not be
utilized.
Department of “incident” - The definition of “incident”
Environmental seems to only apply to natural events that are
Affairs
and unanticipated and unusual – i.e., it does not
Development
apply to unnatural events such as well failure
Planning
in the case of shale gas extraction. Draft
regulation 3(3) lists the circumstances in
which these Regulations do not apply. This
includes “in the case of an incident” (as
started in paragraph (c)).

A well failure can be predicted and all wells must
be designed to ensure they do not fail. Where
risks still occur they must be catered for in the
FP.

A natural event cannot be determined, say for
example a cyclone in the WC this is not a usual
occurrence and could not be anticipated
therefore a mining operation in the WC would not
consider such an event when determining the
FP. It would be unreasonable to expect a holder
to sterilise funds for things that are unusual
natural disasters. A 1:10 year flood is not
unanticipated it happens roughly every 1:10
years, but something really extraordinary cannot
be predicted.

Correct the intention is that incident would apply
to a natural event. Any other accident should
have been able to be prevented through sound
engineering and risk management. The effects
of climate change should also be factored into
risk modelling and management. Insurance must
be in place to deal with any unforeseen issues.

the impacts of climate change. These are events
that we know about.

ASPASA
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The oil and gas sector may appoint a
specialist or specialist team from a parent or
affiliate company. A parent or affiliate
company is defined in the 2021 Regulations,
refer to the definition below.

“independent” - The concept of
independence within this context requires
further delineation insofar as the definition
incorporates the words “...no circumstances
that may compromise the objectivity of that
specialist in performing such tasks.”.

This definition is relevant to the application of
Regulation 3(3), which states that the
Proposed Regulations do not apply in case
of an incident. Therefore, holders and
applicants are not required to make financial
provision for incidents under the Proposed
Regulations.

Glencore Coal submits that a similar
provision regarding independence
should be inserted in relation to
prospecting and mining where a parent
or affiliate company exists for a mining
company and where such parent or

Glencore Coal recommends that further
consideration be given to the
identification of types of circumstances
in an inclusive manner, to provide more
legal certainty as to interpretation and
the application of this definition.

(i.e., the impact being the contamination of
groundwater)?
Such risks should be
included as latent risks/impacts.
“incident” - The definition for “incident” it might be better to define “damaging
might result in unintended consequences as natural event” as described as incident.
“incident” refers to something different in
NEMA S30. As the only place where incident
is referred to is in relation to a damaging
natural event in regulation 3.(3)(c),
“incident” – is defined to mean “an
unanticipated and unusual natural event
which causes, has caused or may cause
environmental damage”.

The input is noted but not supported as the oil
and gas sector has different circumstances in
relation to qualified personnel than terrestrial
mining. It is possible to obtain a number of highly
qualified professionals in South Africa related to
terrestrial mining, this is not the case for oil and
gas as South Africa does not have a long and

The comment has been noted but it is
determined that sufficient clarity is provided, this
is the same clarity provided with respect to the
EIA Regulations which have been in place for
several years.

and where these Regulations do not apply, the
provisions of section 28 of the Act applies.”.
Therefore, the provisions of the FP Regulations
may not apply, but other measures must be in
place.

Correct, the FP is intended to be calculated for
events which can be predicted and modelled, an
unusual nature event cannot be anticipated. It
must be noted that regulation 3(3) stipulates the
following in this respect “…in which case
separate arrangements must be made to cover
the liability associated with such activities or
incident;

Please see the response to #1.29 above.

1.37

Minerals
Council

“independent” - Independence is required
of the specialist and auditor in the carrying
out their tasks. Regulation 11 provides that a
holder must annually review and update the
template, spreadsheet, plans, report, and
calculation contemplated in regulation 7 or 8
and Regulation 11(2) that this review and
update may be undertaken by internal
specialists. Thereafter and no later than by
the financial year end of the holder, the
holder must confirm or adjust the financial
provision calculation according to the
findings of the review and update of the
template, spreadsheet, plans and report and
the recalculation of the financial provisioning.
Within 60 days of such confirming or
adjusting the financial provisioning
calculations, a holder must (a) set aside the
adjusted financial provision, if not confirmed,
in line with the findings of the review, update
and recalculation; and (b) submit for
approval by the Minister— This means on
an annual basis a review is required and
documents need to be submitted for approval
The role and function of the specialist,
independent auditor, and independent
external specialist as reviewer (at the
behest of the Minister) potentially
overlap.
There is a plethora of obligations
imposed on a holder not only to produce
the necessary documentation referred
to here, but to have it prepared by
specialists, have it audited by
independent auditors and have it
approved by the Minister – both on an
annual basis, a 3-yearly cycle and 5yearly cycle. In addition, the regulatory

affiliate company can provide such
specialist or specialist team to a
subsidiary or affiliate company
undertaking prospecting or mining
operations. Glencore Coal furthermore
submits that there is nothing in the
definition of “parent or affiliate company”
which precludes the application of the
definition of independence within the
mining sector and that mining
operations are unduly prejudiced having
to be effectively limited to external
specialists.
The Minerals Council submits that the
proposed 2021 Regulations should be
made much clearer on what the
independent specialist’s role is, in order
to be able to sign off an audit report. The
requirements as to who can prepare the
financial provision determination and the
documents associated therewith,
remain confusing in this version.
The specialist team which is to be independent
is required to prepare the plans and calculations
for inclusion in the EIA process for consultation
and to make any amendments thereto from the
comments made through the consultation
process. It is then similar specialists who are
required to undertake the audit on a three yearly
basis. These specialists must prepare a report
once having reviewed the scientific and
engineering acceptability of the management,
mitigation and rehabilitation measures and the
adequacy of related costs and this team is now
also required to sign off on the audit report
produced (now clarified in the definition of
“audit”).

Three scenarios are provided to explain what
independence of an auditor or specialist would
encompass. Independence has also been
required in the years of implementing the EIA
Regulations. The DFFE has considered the
concern but does not agree with the input.

The ability to use this type of guarantee has been
included for petroleum specifically based on
discussion with the industry and with input from
National Treasury.

thriving gas sector. There are few professionals
in this sector in South Africa.

This regulation also provides a holder must,
with the audit report contemplated in sub
regulation 11(2)(c), where relevant, submit to
the Minister, the annual audited financial

The Department has indicate that the audit
role is not a financial audit but an
environmental audit however it is left unclear
who would be an independent auditor that
would be able to sign off the audit. The audit
outcome must be included in the form of an
auditor’s report; and submitted by the holder
for approval by the Minister within 30 days
from the receipt of the auditor’s report.

The auditing of the calculations made and the
documents supporting this is furthermore
required by regulation 12, in other words the
reviewed
and
updated
template,
spreadsheet, plans, report and calculation
contemplated in regulation 11, have to be
audited every three years, commencing from
the effective date of the right or permit. This
audit has to be concluded within a period not
exceeding 36 months from the effective date
mentioned above and must be conducted by
an independent auditor. it seems the
independent specialist is the one member of
a team of independent specialists who puts
his/her name on the audit report.

by the Minister. Whilst the regulation
provides for this review to be done by internal
specialists. It still requires the approval of all
the documentation by the Minister who, if not
satisfied, can require external specialists to
do the work and the subjecting of this
process to public participation.
This will be onerous administrative
burden and the ability of the industry to
comply with what will become an
endless round of preparation, annual
reviewing then consulting, updating, and
auditing and submission for approval not
just of the calculations but of all the
supporting
documents
will
be
burdensome.
Mineral
Council
accordingly recommends this burden be
eased by prescribing only on a default
basis that the supporting documents
need to be submitted to the Minister.

framework
requires
consultation
through public participation processes
and the proposed regulation 16 would
require all this documentation be subject
to the consultation requirements set out
therein.

The audit is required on a five yearly basis. The
EMPR and the EAs are required to be audited
on a five yearly basis as a maximum so it is
possible for the specialists to be appointed to do
all the audits to reduce the administrative burden
and consider the operation holistically.

There is no requirement to consult on an annual
basis but rather to advertise the approval once
received in a newspaper. Due to this comment
the holder of a permit for a low risk commodity
will be excluded from the advertising
requirement.

The comment is noted, however good
management means that plans and costs are
reviewed on an ongoing basis. There is no need
to wait for the Minister’s approval.

The independent specialist or team of specialists
that would be appointed by the Minister under
regulation 17(1)(b) is the same professionals
that have been identified in the definition of
specialists and would be the same type of
professionals who would prepare plans and
audit them.
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Accordingly, we submit that there is no
reasonable purpose in limiting such right
to the oil and gas sector only and that
such right should also be afforded to
mining companies.

It is recommended that the proposed
paragraph (c) be deleted from the
definition and consideration should
rather be given to regulating the
possible appointment of a specialist or
specialist team from a parent or affiliate
company, through the inclusion of a
provision in the body of the draft
Regulations.

“independent” - It is unclear why mining
companies are not afforded the same right to
appoint a specialist from within its own group
to undertake the functions of a specialist
contemplated in the Amendment Notice.

‘Independent” - The proposed paragraph
(c) appears to contradict the independence
requirements set out in the proposed
paragraphs (a) and (b) Should an appointed
specialist or specialist team be from a parent
or affiliate company, it would not be possible
to adhere to the independence requirements
as set out in the proposed paragraphs (a)
and (b). The inclusion of the proposed

Timelines for publishing outcomes of review
decisions imposed in regulation 16(2) (as
well as in regulation 16(3) for business
rescue notification) are unreasonably short
and do not allow for internal processes and
adequate time to get the actions / responses
in place global reporting standards.

statements undertaken in compliance with
the Companies Act, 2008 (Act No. 71 of
2008), and the Companies Regulations,
2011, once completed. This is an audit that
is done by financial auditors but would clearly
have to be in line with the financial reporting
requirements of IFRS and There is also a
requirement for the independent auditing of
EMPs and Environmental Authorization
under the EIA Regs 2014 and under
regulation 54A on a five-yearly basis.

Agreed, paragraph (c) has been removed from
the definition and the exception allowed for in the
regulation related to the requirements of the
audit.

There are several specialists in existence for
terrestrial mining. This is not the same situation
for oil and gas where expertise is limited.
Provision must be made to accommodate this
anomaly in the oil and gas sector.

1.40
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We submit that subsection (c) of the The comment is noted, however it has been
definition must be deleted.
identified that expertise in the oil and gas
industry are limited and this concession is
We also submit that the independence necessary.
of reviewing experts is critical and that is
lost if paid for by the developer. We
propose that South Africa develops a
system that ensures independent
assessment of financial provision
through an increased fee on application
While we understand that it may be difficult payable to the DMRE. Those fees
to find specialists in the oil and gas industry, should then be applied to statethere is no bar from using specialists who live appointed experts to review the financial

A draft regulation could be inserted that
allows an applicant to motivate and
substantiate the appointment of a specialist
from the parent or affiliate company. In order
to try and address the skills shortage, and in
the interest of independence and objectivity,
consideration should be given to include a
requirement that in such instances, an
independent third party, not part of the parent
or affiliate company, should also be
appointed as part of the specialist team.
“independent” - In respect of subsection (c)
of the definition, we strongly oppose the fact
that a concession is given to specialists in the
oil and gas industry and that an employee of
a parent or affiliate company may act as an
independent expert. Such a person can
never be independent and this flies in the
face of the purpose of the provision in the first
place.

It is, however, acknowledged that there may
be a shortage of skills in the oil and gas
sector which may necessitate the
appointment of a specialist or specialist team
from a parent or affiliate company.
Consideration should, however, be given to
rather regulating this aspect as part of the
body of the draft Regulations and not in the
definition.

paragraph (c) should therefore be deleted
from the definition.

1.41

The terms “residual environmental
liability” must be re-inserted into the
Draft Regulations. This term should be
defined with reference to liabilities which
exist at closure and which are known
(such as pumping, and which are known
(such as pumping obligations).
Residual environmental liabilities would
not include impacts which could/should
not be permissible to leave a tailings
facility as a residual environmental
liability. To the extent that funds are
required
for
these
residual
environmental liabilities, they may be
retained by the Minister. However, to
the extent that a third party takes over
the residual environmental liabilities, the
retained funds should be released to the
holder.

provision assessments. This system is
growing traction in other jurisdictions.

Latent impacts, however, are those impacts
which may occur after the closure of an
operations. These impacts are, at the time of
closure, unknown to the holder but due to the
nature of the mining activities conducted
during the life of the mine could possibly
occur.
In respect of latent environmental
liabilities, the definition of latent
This distinction is important as residual environmental liabilities needs to amend
impacts need to be funded post closure. such that it only refers to environmental
Latent impacts, however, may never arise.
liabilities needs to amend such that is
only refers to environmental impacts
In terms of the Draft Regulations, the holder that may arise post closure and which
cannot draw down on the financial provision are unknown at the date of closure. The
allocated towards latent environmental Minister may be permitted to retain
liabilities. These funds will be retained by the funds for these environmental liabilities,
Minister notwithstanding the issuance of a however, if these liabilities do not arise
closure certificate if the latent impacts arise. after a period, the funds should be
released to the holder.

Residual impacts are those impacts which
exist and are defined at closure. They would
include, for Example, the pumping of
extraneous underground water.
This
obligation may continue post closure to
prevent pollution and/or the flooding of other
mining operations.

abroad. This is a particularly risky industry
and the impacts when things go wrong are
far reaching and devastating.
Harmony Gold “latent environnemental impacts” - The
Mining
definition of latent environmental impacts
Company
converges residual impacts (which has now
been omitted from the Draft Regulations) and
latent environmental impacts.

The latent risks are not to be estimated but rather
to be calculated on the basis of modelling and
engineering best practice. Therefore, the
impacts should be known and the costs should
be determined. There are many latent impacts
which will only occur in 60 years and onwards.
Holders need to close their operations and be
allowed to move out long before these impacts
manifest but the impacts for example of acid

Any third party would require funds to maintain
rehabilitation and pumping of polluted water. The
holder must therefore make provision for these
requirements and on being issued a closure
certificate move the funds to the Minister
responsible for mineral resources to utilise in the
maintenance of such rehabilitation.

The comment is noted however, there should be
no residual impact after the rehabilitation plans
have been implemented, only latent impacts
should still be expected.

As holders remain responsible for pollution /
environmental degradation notwithstanding
the closure certificate, the holder should
have a say in the way the funds are utilized
to affect the remediation / mitigation. This is
critical to holding the Minister accountable for
the use of the retained funds.

1) Investigate, assess and, if necessary,
dispute that the latent environmental
impacts were as a result of its mining
activities.
2) Comment on the measures that the
Minister plans to implement to mitigate
and/or remedy the latent environmental
impacts; and/or
3) Utilize the retained funds to affect the
measures required.

If latent environmental impacts arise, the
holder (to the extent that the holder still
exists) should be given the opportunity to:

a) none of the latent impacts have not arisen
within 10 years of the closure certificate
being issued; or
b) a subsequent holder exercises control
over the mining area and puts up financial
provision.

As latent environmental impacts may not
arise, it is possible that the Minister will not
be required to utilize these funds. In this
case. The funds should be reimbursed to the
holder if:

A holder does remain responsible for
environmental damage, however if the company
files for bankruptcy they do not exist and would
therefore have no legal status. To avoid such
risks the rehabilitation must be done and funds
for latent impacts moved to a third party not the
mine, in this case the third party is identified as
the State.

If the Minister is required to take mine drainage will eventuate and must be
measures in respect of any latent provided for.
environmental liabilities, the holder must
be entitled to participate in this process
to ensure that the funds are suitably
utilized and mitigate their future liability.

Sibanye
Stillwater

OPASA

Glencore

1.42

1.43

1.44

Residual is defined in the dictionary as
“remaining”, thus it is intended to refer to
“impacts that remain after” and in this case after
rehabilitation. Therefore in the context of mine
rehabilitation there should be no residual
impacts. Impacts should be rehabilitated and
what is still expected is latent impacts. Latent
impacts are defined as “impacts which are
existing but not yet developed or manifest,
dormant”. In this regard acid mine drainage or
subsidence would manifest over time. This
timeframe can be modelled and the expected
extent calculated by applying risk factors.

It is however recommended that to
achieve consistency and to provide
clarity as to how the modelling of latent
environmental risk can be done,
guidance should be given on the
methodology to follow. It is
recommended that specialists in this
field are involved to develop detailed
guidelines on the identification and
In terms of supplying guidance, each situation
The use of the risk assessment methodology costing of potential impacts.
would be different and must be determined using
to identify latent impacts/risks is supported
on site situations. It is therefore not practical to
provide such guidelines or costs and it is the
responsibility of the holder to employ
professionals to determine these impacts and
costs as part of sustainable mining.
“latent environmental impacts” It is proposed that the definition be The definition of “incident” is clearly a natural
clarified in respect of whether it refers to unexpected impact and latent is an impact which
only guaranteed impacts, or whether is existing, thus expected but not yet manifest. It
“incidents” (as defined) would also fall is not intended that an incident would be
under the umbrella of latent considered a latent impact.
environmental impacts.
“latent environmental impacts” - It is not Glencore Coal recommends that further Please see the response to #1.42 above.
clear how a latent environmental impact can guidance be provided as to the
be determined to be one that will manifest assessment of latent environmental
post closure. It follows that while the impacts from an environmental risk
limitation of a latent environmental impact to identification point of view.
the post closure stage provides legal
certainty from a conceptual point of view,
difficulties will arise with regard to the

“latent environmental impacts” - The
definition specifically reference ‘post closure’
as a timeline for the manifestation of a latent
impact and imply a definite occurrence of the
impact. The term ‘latent’ could then not be
the correct description and should rather
reference a residual impact or be re-defined.
Should any latent impacts be identified
through the risk assessment, mitigation plans
will be put in place to prevent the realization
of any potential latent impacts, whilst a
residual impact will be almost impossible to
mitigate and should therefore be costed.

CER

Insurance
industry
stakeholders

1.46

1.47

1.45

We propose amending the definition as The comment is noted but the NEMLA definition
follows:
must be used for consistency.

The idea of including the word “defined” is to
speak of the fact that these are impacts that have
been modelled and identified through the
application of risk assessments, etc. so not
arbitrary impacts that are assumed. The
principle of the FP Regulations is that the
amounts that are set aside should be calculated
and as close to the real costs as possible.
Therefore, impacts must be determined and
costs assigned even in the case of latent
impacts.

Latent environmental impacts “means
impacts which are existing and defined
but not yet developed and therefore
obvious, but [and] will manifest postclosure;”
“latent environmental impact” - means It is recommended to change the will to The comment and explanation is noted,
impacts which can be anticipated and may. The dictionary meaning: (of a however, it is not intended that the impact may
quality or state) existing but not yet occur as with risk modelling it will occur. The

“latent environmental impact” - We
support the requirement that latent
environmental impacts are assessed and the
potential financial liability associated with the
management of latent environmental
liabilities post-closure is determined.

As recommended that the definition be
amended to read as follows: “latent
environmental impacts” means impacts
[which are existing and defined but not
yet developed and will] that manifest postclosure”.

It is recommended that the definition of
“latent environmental impacts” be
amended to read as follows: ” latent
environmental impacts” means impacts
[which are existing and defined but not
yet developed and will] that manifest
The implications of the wording “impacts post-closure”.
which are existing and defined but not yet
developed” are not clear. The words
“existing” and “not yet developed” seem
contradictory.
Also, what happens in
instances where an impact was not “defined”
(assuming this has the same meaning as
“identified”).

determination of latent environmental
impacts from an environmental risk point of
view insofar as those risks are yet to develop
and only to develop in a post closure phase.
Department of “latent environmental impacts” - The term
Environmental “latent environmental impacts” is defined as
Affairs
and “impacts which are existing and defined but
Development
not yet developed and will manifest postPlanning
closure”.

1.49

1.48

ASPASA

Also, it is not clear why there is a need to
identify “low risk commodities”. Apart from
the comment above, it can be argued that the
environmental impacts associated with any
of the above minerals/commodities are
dependent on the sensitivity of the
environment in which such mining will take
place (e.g., mining sand from a sensitive river
versus an agricultural field). As such, the
blanket categorisation of these minerals as
“low risk commodities” is questioned and not
supported.
“low risk commodities” - It would make
sense to clarify the “low risk commodities”
referred to in the same way the mining
industry refers to it and not to leave it open
for interpretation and worse, speculation.
ASPASA considers even their Mining Rights
as “low risk commodities”, generating the
building materials that grows our economy.

The comment and concern is noted, however
there was a call to provide a dual system for the
calculation of FP for low risk mining operations
which will not produce leachate. It is important to
reduce the red tape where risks are reduced.

severity and timeframe may still not be exact, but
the impact will manifest. It will not be possible to
set aside FP if the impact is not expected. It
would be unreasonable to sterilise funds for
impacts which may not occur. There should be a
level of certainty.

It is recommended that the definition for The codes have been added as suggested.
“low risk commodities”, be brought in
line with the “List 2” minerals that can be
applied for under SAMRAD / the system
to apply for minerals accepted by the
DMRE, found in the MPRDA
Regulations - No. R. 527 of 23 April
2004. Please find the List 2 minerals
attached, both the codes and type codes
were used.

defined but not yet developed and will may developed or manifest, hidden or
manifest post-closure.
concealed. Lying dormant or hidden
until circumstances are suitable for
development or manifestation. So it
could be anticipated but is not a
certainty. What can be anticipated and
modelled into a risk report.
Department of “low risk commodities” - The inclusion of It is recommended that the definition of
Environmental diamonds in this definition is strongly “low risk commodities”, as well as any
Affairs
and disagreed with. Diamond mining operations other references to this term in the body
Development
along the West Coast have significant of the draft Regulations, be removed
Planning
environmental impacts.
from the draft Regulations.

P&B
Limeworks

CER
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1.51

“low risk commodity” – the difference Lime should be included as a low risk Accepted, lime has been added as suggested,
between the calculation methodologies for commodity.
but there has been no amendment to the size of
low risk commodities as opposed to other
the operation or the timeframe for which the
commodities should be clarified.
permit is issued, these are limited to a maximum
of five years and 5 hectares.
The requirements of annual rehabilitation
and financial provisioning thereof may
In terms of increasing costs, it must be noted that
increase Bonteboks’ costs.
mining must be sustainable and to be
sustainable the FP must be sufficient to ensure
rehabilitation.
“low risk commodity” - We are concerned
The low risk commodity is limited to a permit
holder who has a specific timeframe and size of
that what seems a low risk commodity isn’t
always so and that there are factors other
plot to mine or prospect on, please see the
response to #1.48 The risks are therefore felt to
than and/or in addition to mineral type that
be limited and a reduced level of complexity to
must be considered for risk. For example,
depth: the deeper the operation, no matter
calculation acceptable.
what the mineral: the more risk is posed to While we support the introduction of a
groundwater the more potential for toxins to dual system, what constitutes “low risk”
be exposed (or just things that should not be and should fall into a draft regulation 7

a.Base metals (Type code B)
b.minerals identified in (a) to (f) mined
through underground mining methods.

It would exclude:

i. clay; (Type code CY)
ii. aggregate; (Code: RM; Gn; St; Stw;
M)
iii. slate; (Code: MS)
iv. pebbles; (No code)
v. diamond (Type code D); and
vi. sand; (Type code Q and Codes QY,
QH, Qwd)

Applying the same type of criteria, the
following will be listed:

Thungela
Resources
Limited
Insurance
industry
stakeholders

1.53

1.54

CER

1.52

process, is complex. We therefore
propose the development of a screening
tool the application of which is
prescribed by the draft regulations. That
tool should take spatial data into
account as the environmental sensitivity
and hydrological importance of the
receiving environment are also relevant
factors for risk.

“master rate” means the prescribed rate
applied to specific mitigation and
rehabilitation activities for an operation
identified in regulation 7, to be undertaken
progressively, at decommissioning and
closure and post-closure to manage postclosure impacts, as published by the Minister
by notice in the Government Gazette.

Are
the
“prescribed
template,
spreadsheet and master rates” referred
to in Regulation 7 the existing
Guidelines for the evaluation of the
Quantum (2005), or do the Regulations
contemplate new guidelines, and if so
where will these be made available?

The master rates and Quantum are going to be
based on what was provided by DMRE before
but will be updated through a consultative
process. This section of the proposed
amendment will not be brought into
implementation until the guidelines and quantum
are complete. The documents will be gazetted

Sand mining is not at all low risk and we have
seen devastating impacts where river beds
have been destroyed and water courses
altered to the detriment of downstream users
and increased siltation due to sand mining. It
is a cheap and easy form of mining and
resource access and is often under the radar,
it cannot be seen as low impact.
“market related” - Definition of “market We propose amending the definition as Accepted and amended.
related” - requires redrafting, since it is an follows:
adjective, not an amount.
“Market related” means, in relation to the
cost of provision of a good or service,
the total cost that would be payable to
an independent third party provider of
that good or service dealing at arm’s
length, excluding applicable VAT.
“market related” – it is unclear what is
The definition has been amended to hopefully
provide more clarity.
meant by market related.

exposed to oxygen) or the bigger the
overburden, slimes dams, etc with all the
knock-on impacts that these then have.
Method and location also have a bearing on
risk. For example, while the draft regulations
list diamonds as a low risk commodity, this is
certainly not the case for alluvial diamonds
given where these are mined.

1.58

1.57

1.56

1.55

CER

The terms “mineral” is not defined in the
NEMA and the MPRDA definition has been

“master rate” - No prescribed Master Rate,
templates or spreadsheets have been
provided in the draft regulations. This is
problematic because we are unable to
determine the appropriateness of the
financial provisions required by Regulation 7
without these.
Thungela
“master rate” - The regulations define a
Resources
‘master rate’ which should be applied to
Limited
specific activities – however there is no clarity
as to how this master rate will be determined,
how often it will be updated.
Department of “mineral” - The word “mineral” is not It is recommended that the word
Environmental defined, it is assumed that this includes gas “mineral” be defined and should include
Affairs
and and petroleum.
gas and petroleum.
Development
Planning
Harmony Gold “mining” - Mining is defined as the To avoid any uncertainty regarding
Mining
extraction of a mineral from the earth or any these defined terms, we recommend
Company
residue deposit or stockpile …’
that regulation 1(2) be amended to
include “residue stockpile”, “residue
Regulation 1(2) of the Draft Regulations deposits” and “mineral”.
which specifically imports defined terms from
the MPRDA but expressly excludes
“mineral”, “residue stockpile” and “residue
deposit”. We assume that the omission of
“residue stockpile and “residue deposit” is
because these terms of already defined in
the NEMA (which in turn refers to the
definitions of these terms in the MPRDA).

We would suggest that the prescribed
template, spreadsheet and master rates
be Gazetted, which will allow for
updates from time to time, as required.
Master Rate was previously provided for
in the DMRE’s Guideline Document for
the Evaluation of the Quantum of
Closure-Related Financial Provision
provided by a Mine when Financial
Provisioning was regulated under the
MPRDA in the previous regime.
Clarity should be provided in respect of
the determination of "master rate"

The terms residue stockpiles and residue
deposits have been added to regulation 1(2).

The term does not include gas or petroleum in
the MPRDA therefore it is not intended to include
this here.

Please see the response to #1.54.

A project will be initiated shortly to revise the
DMRE master rates to allow the revised rates to
apply. This section of the proposed amendment
will not be brought into implementation until the
guidelines and quantum are complete.

as suggested but the definition will not be
amended as suggested.

OPASA

CER

1.59

1.60

If the DFFE intended to adopt different
meanings of residue stockpiles and residue
deposits and /or mineral, this must be clearly
specified. Furthermore, if the DFFE intends
to incorporate historic dumps within the
scope of the Draft Regulations. It should be
noted that the methodology used to calculate
financial provision is inappropriate in respect
of historic dumps.
“mining” Clarity is requested on whether offshore
activities are excluded from this
definition.
“mitigate” - In terms of the 2014 EIA We submit that there should not be
Regulations “mitigation” means to anticipate varying definitions of this word between

In terms of the existing case law, it is
understood that residue stockpiles and
residue deposits created prior to 1 May 2004
(“historic dumps”) fall outside the scope of
the MPRDA. As a result, the processing of
these deposits/stockpiles does not require a
mining permit and similarly falls outside the
scope of the Draft Regulations.

We assume that this was an oversight and
that the same definition of “mineral” is
contemplated in the definition of “mining”.

In terms of the general rules of statutory
interpretation, the fact that “mineral” is not
included within the list set out in regulation
1(2) implies the DFFE intend to adopt a
definition that differs from the MPRDA
definition.

incorporated into the Draft Regulations in
terms of regulation 1(2).

Chapter 6 of the MPRDA indicates that mining is
to be read to include oil and gas which would be
onshore or offshore.
It is not possible to prevent negative impacts and
risks once mining commences or to repair

It is not felt that the calculation is inappropriate
for residue stockpiles and deposits as the risk of
these stockpiles can be calculated and the size
can be surveyed.

It is intended that historical dumps fall within the
ambit of the requirements of the FP Regulations
as there are severe impacts associated with
these which must be provided for and
rehabilitation effected. The case law concerned
itself with ownership, the FP Regulations aim to
protect the environment which includes the
communities exposed to the impacts of mining.

Mining is not defined in the MRPDA. The defined
term is “mine”. Mineral has been defined as per
the MPRDA meaning as suggested.

Seriti
Coal
Proprietary Ltd,
Seriti
Power
Propriety Ltd &
New Largo Coal
Proprietary Ltd

OPASA

1.61

1.62

In addition, the requirement for an
investment grade credit rating precludes any
South African company from being able to
provide a Parent Company Guarantee.

“10(5) The parent or affiliate company
guarantee contemplated in sub regulation
(1)(d) must be prepared in accordance with
the requirements of National Treasury”.

and prevent negative impacts and risks, then Regulations and that this definition
to minimise them, rehabilitate or repair should be deleted or it should mirror the
impacts to the extent feasible.
definition of “mitigate” under the EIA
Regulations. It should by no means
water down the meaning or depart from
the full spectrum catered for in the
mitigation hierarchy.
“parent or affiliate company” It is proposed that the definition of
“parent or affiliate company” be
amended, to avoid any uncertainty, to
have the same meaning as the term
“group of companies”, which is defined
in section 1 of the Companies Act, 71 of
2008, as amended (“Companies Act”),
as “a holding company and all of its
subsidiaries”.
“parent or affiliate company guarantee” - Clarity is requested in respect of the
The definition for “parent or affiliate company “requirements of National Treasury”,
guarantee” is a new definition in the and how these will be published.
Proposed Regulations in accordance with
Regulations 9, 10, 13 and 19.
It is further proposed that the credit
rating requirement be amended to
The requirement that the guarantee be provide for a South African sovereign
“National Treasury” approved is somewhat credit rating.
vague. Regulation 10(5) provides that:

Ensuring a good credit rating is important and if
South African companies cannot meet the
requirements then they would not be able to
provide such guarantees. It was also noted by
the industry that South African insurers were not
large enough to insure the oil and gas sector.
This is one of the reasons for engaging with
National Treasury to allow for a parent or affiliate
company guarantee.

It is important to include the credit rating
requirement as this is a promise rather than
actual money for a long period of time and the
financial situation in all countries can fluctuate. It
is necessary to have some form of security.

This will be provided by National Treasury and
may be different depending on the circumstance.

The meaning for the definition has been
provided by the oil and gas industry to whom this
provision applies and it is therefore felt that this
is an accepted definition.

impacts. It is possible to reduce the impacts. In
the context of mining the impacts that could have
been avoided must have been considered
through the EIA process. Therefore it is not
possible to align the definitions.

1.63

CER

First, such a guarantee would only be
acceptable, provided the entity giving it is of
sufficient credit quality. It is certainly true that,
for example, a guarantee from BHP Billiton is
of greater financial comfort than a guarantee
from, to use an example from the past, UBS
Bank. However, the wording used around
ratings is unclear and basically incorrect. It
needs to be understood that there are
several ratings scales, which are completely
different. A national ratings scale rates an
entity by reference to the sovereign – so if a
South African company is seen as being as
credit worthy as the SA government, it will be
rated AAA (i.e. the highest rating) – this does
not make it investment grade if the sovereign
itself is not investment grade. Given that the
SA sovereign rating is slow, this should not
be used. The other is a global scale rating,
which is what should be used – this is the
rating in relation to which SA has recently lost

Additionally, we make three submissions:

“parent and affiliate company guarantee”
- We are concerned that this is not an
appropriate tool - in the context of control of
the funds, which should not be in the control
of the right holder, or its parent company; and
also in the context of an our experience, and
that of our clients, of being passed from pillar
to post when trying to ascertain what financial
provision is set aside for a specific mining
operation. If financial provision doesn’t attach
to a particular mine, then accessing it for
rehabilitation of that mine after it has been
abandoned or sold proves impossible.
This tool has been used successfully
internationally and is required by the industry
due to the high capital costs and the upfront
nature of the activities. FP would be very high
when no funds have yet been generated which
would make oil and gas project unviable in the
country.

The third issue is the identification of the
guarantee vis-à-vis the mine concerned. The
parent company guarantee should be given
on the same basis as a bank guarantee and,

A second issue is the fact that the definition
appears to contemplate a performance
guarantee rather than a payment
guarantees. In other words, the parent or
affiliate guarantees the fulfilment of the
rehabilitation obligations, rather than
undertaking to pay the necessary amount to
the issue identified above applies equally to
the definition of financial guarantee.

its investment grade rating. Only substantial
companies get a global scale rating, because
it is expensive to do so. In addition, there are
short term and long term ratings (we need to
use long term, obviously), and there are also
some ratings agencies that are far more
reputable than others. The simple truth is that
where you are dealing with large amounts of
money, the financial community only deals
with ratings from Moodys Investors Service,
Standard and Poor’s Ratings Services and
Fitch Ratings. Accordingly, the wording “has
at least an investment grade credit rating
from an international rating agency” should
read “has, and maintains throughout the life
of the guarantee, a long term global scale
rating which is at least BBB- from one of
Standard and Poor’s Ratings Services or
Fitch Ratings, or Baa3 from Moodys
Investors Service”. Without this wording,
there is significant room for low credit quality
guarantees to be used.
In the context of oil and gas, it is intended that
the relief would be in terms of rehabilitation, as
there is little/no expertise in the country to do this
type of rehabilitation so should funds be
provided to DMRE, rehabilitation would not be
able to be undertaken in the short term, which
would be the requirement in terms of oil and gas.

The wording has been added as suggested.

1.65

1.64

As previously mentioned, clarity must be
provided to prevent post-mining impacts from
becoming a state or societal burden. Also,
the cost of financial provisioning for the postmining period (inclusive of monitoring) must
be included at the application stage to ensure
that full cost accounting on the viability of
mining considers these costs (i.e. internalise
these costs to determine the viability and
sustainability of mining operations at the
application stage). This full cost accounting
must accounting must inform decisions
whether environmental authorisations should
be granted.
Harmony Gold “progressive rehabilitation” - The
Mining
meaning and use of the terms “annual
Company
rehabilitation”’ “progressive rehabilitation”
and concurrent rehabilitation” appear to be
used interchangeably, however only
“progressive” rehabilitation” has been
defined. In terms of the principles of
statutory interpretation, where a drafter uses

That having been said, the draft Regulations
do not provide clarity on the duration of this
period.

There is not intended to be a duration other than
the reaching of the risk threshold as impacts
from mining are usually seen very long after
mining has ceased and there would be no
standard identifiable timeframe.

Progressive rehabilitation has been amended to
indicate that this is rehabilitation undertaken
To use the above terms as synonyms. It concurrently with mining operations and the term
is suggested that the same terms are has been deleted where it related to
used throughout the Draft Regulations; rehabilitation. Annual rehabilitation is used in the
or
context of the annual rehabilitation plan only and
replaced with progressive rehabilitation
throughout the regulation.

The extent the DFFE intends:

as such, the obligation of the parent should
be easy to isolate. There is no cash involved,
so it is simply a matter of relying on the
creditworthiness of the parent, which is why
the ratings language above is so important.
Department of “post-closure” - The term “post-closure” is It is recommended that the draft
Environmental defined as “the period after a closure Regulations be amended to provide
Affairs
and certificate is issued in terms of the Mineral clarity on this matter.
Development
and Petroleum Resources Development
Planning
Act.”
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It is acknowledged that definitions for both
“rehabilitate” and “remediate” are proposed
for inclusion in NEMA, as part of the pending
National Environmental Management Laws
Amendment Bill (NEMLA4), currently being
finalised in Parliament. The comments
submitted by the Western Cape Government
on these definitions, as part of the
commencing process on NEMLA4, remain
relevant.
“remediate and rehabilitate” – definitions In the Previous Regulations there was Comment noted.
removed
an obligation on the holder to remediate
and rehabilitate. In the Proposed

For the above terms to have different
meanings, it is suggested that each of
the terms be clearly defined.
We support the regulation of Comment is noted. The definition has been
progressive rehabilitation.
slightly amended to indicate that it is
rehabilitation that happens concurrent to mining
operations and the reference to “staged
rehabilitation” has been removed.
Reconnaissance operations - The It is recommended that the draft The definition has been removed.
definition “reconnaissance operation” refers Regulations be amended to provide
to the wording “… any prospecting operation clarity on this matter.
other than acquisition and processing of new
seismic data”. It is not clear what the
relevance of the word “new” is. Does this
mean that the analysis of existing data by a
different company does not constitute
“reconnaissance”.
Rehabilitate and Remediate - A definition It is recommended that a definition for The ability to influence the amendments to
for “rehabilitate” and “remediate” is required. “rehabilitate” and “remediate” be NEMA has passed as the Bill has been accepted
These definitions must either be included in included in either NEMA or the draft by the NA. The term “mitigate” is defined in the
the National Environmental Management Regulations.
FP Regulations and “rehabilitate” would rely on
Act, 1998 (Act 107 of 1998) (NEMA), or in the
a dictionary definition.
draft Regulations.

a different term / phrases. It is assumed that
they have done so to achieve a different
purpose or outcome.
“progressive rehabilitation” -

1.70

CER
We submit that our concerns could be
addressed through including in the draft
regulations
a
definition
for
“rehabilitation” or “final rehabilitation”
and incorporating our submissions on
the definition of “sustainable end state”
which endorse the inclusion of “land,
water and air” but motivate for the less
nebulous concept of “sustainable end
use”.

The concept of “restore” is absent from the
definition of “sustainable end state” and that
definition refers to a “situation” rather than a
“condition”. There is no mention of the “(state
of) biodiversity”.

A ‘sustainable end state’ could be either
rehabilitation or restoration and for Corresponding changes should then be
something like biodiversity the outcomes/ effected to sections 2 and 3 of Appendix
residual negative impacts would be very 2.
different, depending. (This also frustrates
auditing compliance.)

We are concerned that there is no definition
of “rehabilitation” or “final rehabilitation” and
regret that there is no explanation from the
Department for this exclusion. It appears that
the definition of “sustainable end state” in the
draft regulations is intended to replace a
definition for rehabilitation, but there are
problems with this.

“rehabilitation” or “final rehabilitation”
not defined

Regulations (Regulation 9), this has
been replaced with the obligation of an
applicant and holder to plan for, finance
and
implement
environmental
mitigation,
rehabilitation,
and
management measures. The definition
of “remediate” has therefore been
deleted. This is in accordance with the
proposal made in the previous OPASA
submission.

Mining is a disruptive process which changes the
geomorphology of the land and the structure of
the soil, there can be no restoration which
means to bring to the previous state. In addition,
the situation that should be left behind would
determine the condition to which the
rehabilitation is to be done.

The concern expressed relates to the quality of
the rehabilitation and to what extent the
rehabilitation is done. The rehabilitation effort is
not the same for all mining and production
operations but relates to the agreed end state of
the land once mining operations cease. There
could be different states of rehabilitation and that
is why the concept of sustainable end state has
been included and why closure objectives must
be consulted with stakeholders and communities
surrounding the mine, the end state must be
agreed therefore the level of rehabilitation will
depend on the closure objectives.

1.73

1.72

1.71

As “sustainability” also has meaning in the
extractives industry that is not to do with
environmental sustainability, and more to do
with “feasibility” (which is viewed through the
eyes of the developer), we submit that the
regulations should leave no doubt about a
restorative / protective intention from an
environmental point of view in this definition.
Glencore
“risk profiling” Glencore Coal recommends that further
guidance be provided as to the
assessment of latent environmental
impacts from an environmental risk
identification point of view.
Department of “risk profiling” - The definition of “risk It is recommended that the definition of
Environmental profiling” has been included in the draft “risk profiling” be amended to read: “…
Affairs
and Regulations. It is recommended that the to
provide
a
non-subjective
Development
definition be amended to include the understanding of the significance and
Planning
elements of significance and likelihood. This likelihood of risks posed by a
will provide more clarity and consistency in prospecting operation which includes
the methodology applied for risk profiling/ the removal and disposal of a mineral
and a mining, exploration or production
determination.
operation by assigning numerical values
to variables representing different types
of environmental risks and the dangers
they pose;”.
CER
“risk profiling – risk threshold” - We We accept that it would not be realistic
accept that it makes general sense to use to take all judgement out of risk
these concepts and approaches as we assessment. However, there
are
understand that they are applied by significant benefits associated with
practitioners and can align with safe trying to define what an acceptable risk
minimum standards. However, risk is a is as much as possible along with who
relative term and, unless it is defined clearly, gets to decide on whether something is
risk thresholds differ and can depend very acceptable, using what criteria and
heavily on individual judgement. Challenges process.
associated with this heavy reliance on
judgement are magnified when highly We submit that the phrase “which is
motivated, sometimes ruthless, applicants regarded as being acceptable” is
The acceptability of risk will depend on the
closure objectives which are to be scientifically
determined based on the intended after use
which is required to be fully consulted and
agreed on. The DMRE cannot determine the

The FP Regulations in the appendices require
the risks to be assessed against international
best practice and updated sector information.

The significance and likelihood are determined
in the risk report as this is required to determine
the funds to be set aside for the mitigation and
management of these risks. It is not sufficient to
simply determine the significance and likelihood,
the objective is to determine the management
and rehabilitation measures to be implemented
and to cost them.

Latent impacts are to be determined through
assessment, modelling and risk determination.
The level of risk is different for each mining
operation.
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This is in accordance with the proposal
made in the previous OPASA
submission.
Glencore Coal recommends that more
specific requirements should be
incorporated to assist with legal
certainty.

There are several skills and expertise required
and these professionals must be registered with
their respective professional bodies. The
requirements are thus set at that level.

Noted.

Noted the term has been amended.

Risk threshold can only be achieved post
closure. The risk threshold is the state to which
rehabilitation must be done to satisfy the all
stakeholders post closure.

sustainable end use, this is a very complex and
technical matter which must be considered by
experts with input from communities as to what
is wanted. The DMRE, DFFE and DWS are all
part of the consultations and will provide input
through these consultations.

The term has been amended in relation to the
inputs provided by other stakeholders and has
Glencore Coal recommends that further been implemented by the EIA Regulations for
The concept of independence within this consideration be provided to the several years. There seems to be a general
context also requires further delineation identification of types of circumstances understanding of the concept of independence.
insofar as the definition incorporates the

“specialist” - The definition of “specialists”
no longer includes a person qualified in
financial fields.
“specialist” - The words “demonstrable
knowledge, qualification, skills or expertise”
in mining, environmental science, water
management and treatment, resource
economy, engineering and quantity
surveying do not allow for clear delineation of
what the qualification requirements are.

problematic unless it is more clearly
contextualised. It should not, for
example, refer to the regard of the
developer (or that of the specialist
appointed by the developer). The
determination referred to needs to be
made by the regulator after meaningful
consultation
with
stakeholders,
including
affected
communities,
particularly given the role the “risk
threshold” plays in the definition of
“sustainable end state”.
“risk threshold” - It is unclear where the Clarity is sought in respect of how to
“risk threshold” is achieved whether will there interpret these two opposing definitions.
also be a need to make provision for post
closure costs
Furthermore it is not clear for exactly
how long post-closure these monitoring
obligations will be required.
“risk threshold” - The reference to “latent
The concept of latent environmental
defects” is not clear as the concept is not
impacts has been defined and Glencore
defined in the proposed 2021 Regulations.
Coal recommends the consistent
application of the defined term.

hold the purse- strings and pliant specialists,
who make the majority of their income from
servicing the mining sector and are not
supported by the relevant environmental
authorities (and are arguably encouraged by
the DMRE to have a bias in favour of the
extraction of the mineral or petroleum
resource and therefore, the financial
interests of the mining industry).

Sibanye
Stillwater

Insurance
industry
Stakeholders

1.78

1.79

in an inclusive manner to provide legal
certainty.

We would suggest that the prescribed
template, spreadsheet and master rates
be Gazetted, which will allow for
updates from time to time, as required.

The function and outcome of the
proposed audit needs to be clearly
defined, to ensure that the objective of
the audit is met. Sibanye-Stillwater is of
the opinion that the audit should not be
regarded as a financial audit only,
although financial aspects forms part of
the overall objective, but should focus
on the inclusion of all environmental
aspects, including quantitative and
qualitative environmental and socioeconomic aspects and factors or if it can
be done by an internal specialist with an
independent specialist only required to
review and sign off, as reference is
made to both.
“Spreadsheet” – add a definition for No definition has been included for the
spreadsheet. Suggestion - “spreadsheet” word “spreadsheet” as utilised in
means the prescribed spreadsheet referred Regulation 7 and thereafter.
to in regulation 7, as published by the
Minister by notice in the Government It is also unclear whether the
Gazette;
“prescribed template, spreadsheet and
master rates” referred to in Regulation 7
are the existing Guidelines for the
evaluation of the Quantum (2005), or
whether the Regulations contemplate
new guidelines and if so where will these
be made available?

words“...no circumstances that may
compromise the objectivity of that specialist
in performing such tasks.”.
“specialists” - Although the term ‘Specialist’
is defined in the regulations, the specific
function of the Specialist must be properly
defined. It is also not clear in the current
proposed regulations if an independent
specialist is required to conduct the
assessment in its entirety, or if it can be done
by an internal specialist with an independent
specialist only required to review and sign off,
as reference is made to both.

A project to review and revise the DMRE
guideline document will be undertaken shortly
which will be a fully consultative process. The
outputs will be gazetted. Please see the
response to #1.54.

The Regulations make it clear that the annual
assessment/review can be undertaken by an
internal specialist but the 5 yearly audit must be
undertaken by an independent specialist. The
proposed amendments to the Regulations make
it clear that the audit is of the scientific and
engineering acceptability of the management,
mitigation and rehabilitation measures and the
adequacy of related costs. This is therefore not
a financial audit although the costs must be
checked but this is more a technical function.

1.80

CER

The Regulations can only go so far as to indicate
that the land must be project ready i.e. which
projects are identified post-closure, and how
women will be included must be included in
closure objectives.

A sustainable end state must prioritise
Mining is widely documented to have a access to land for women and the
disproportionately negative impact on inclusion of women in community
womens’ land rights, land-based livelihoods controlled economic sectors.
which contributes to the economic and social
oppression/marginalisation of women.
We submit that it makes sense not to
require the impossible (and augment
In many situations, it is not possible to restore rehabilitation with the use biodiversity
mined land to the state that prevailed before offsets where restoration is not possible
mining. This is particularly difficult for or is likely to be inadequate). However,
sensitive ecosystems but also for other land it should be made clear what is most
such as cultivated land where maize yields likely to be possible and acceptable post
from rehabilitated land cannot be made to closure for ends states. If this is not
match maize yields prior to mining.
done, then there is a risk of moving
targets and society can’t really be
reasonably sure what end state they are
going to be left with.

As the operations reach closure the Appendices
require the level of information to become very
detailed.

End state can have more than one end use. The
end state can be determined scientifically i.e
what should be the quality of soil, air and water.
An end use can change over time and can lead
to very unrealistic expectations which can
change at the very end of the mining operations
when the mine sees that they cannot meet
certain end uses which were agreed to as there
are third parties involved. To be more sure of a
possible end use, it is preferrable to set
achievable and measurable conditions for the
end state of the land.

We submit that a crucial objective of
mine closure, in addition to a strategic
approach to managing water and the
other aspects mentioned, is a strategic
approach to managing land. That
objective should prioritise both land
uses that support livelihoods and access
to land and land reform as a political and
economic imperative. Inequality in our
country is sharply aggravated by the
resettlement of communities to make
way for mining. This practice
perpetuates centuries of dispossession
through slavery, colonialism and
apartheid. Access to land and land
reform in the first instance by and for
those most affected by mining must be
a central objective in conceptualising a
sustainable end use.

“sustainable end state” - We support the
inclusion of the state of land, water and air.
However, we reiterate our previous
submission that a “sustainable end use” is
preferred and necessary. This submission is
made in the context of our opening remarks
regarding the imperative to develop
predetermined and defined post mining land
uses - including concurrent economic
diversification planning to be done at the
prefeasibility stage – because of how
common it is that no economic activity is
sustainable on mined land. The impact this
has on aggravating poverty and inequality
flies in the face of the objects of the MPRDA
(to which the draft regulations relate) which
include addressing historical social and
economic inequality. This should therefore
weigh heavily at the pre-feasibility and
licensing stage.

Insurance
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We would suggest that the prescribed
template, spreadsheet and master rates
be Gazetted, which will allow for
updates from time to time, as required.
The permit/right granting period does The amendment has been made as requested.
not always align with the Life of Mine of
the operation, and it is therefore unclear
why the unscheduled closure is linked to
the lapsing of the right / permit (which
could also be renewed).

The definition is vague. It is also unclear Please refer to the response provided at #1.54.
whether the “prescribed template,
spreadsheet and master rates” referred
to in Regulation 7 are the existing
Guidelines for the evaluation of the
Quantum (2005), or whether the
Regulations
contemplate
new
guidelines and if so where will these be
made available?

The inclusion of VAT has a significant
material impact on the balance sheet of each
mining company and should be exempt from
VAT.
VAT- Glencore Coal aligns with the The VAT Act contemplates the levying The Department, the DMRE, Treasury and
submissions by the Minerals Council of of the tax on a supply of goods and SARs do not agree with the industry’s opinion on
South Africa (MCSA) in relation to the services and by requiring it to be added the matter of VAT. In addition, this is not a new

“unscheduled closure” - means the
closing of a reconnaissance, prospecting,
exploration, mining or production operation
prior to the lapsing of the permission, permit
or right intended date scheduled for final
closure of operations identified in the
approved final decommissioning and mine
closure plan contemplated in regulation We suggest instead linking it to the
8(1)(i)(bb).
closure as anticipated in the final
rehabilitation decommissioning and
mine closure plan. This reference is
taken from proposed Reg 15 (1) (c).
VAT - We note that value added tax (VAT) is
The comment is noted, however the inclusion of
still included in the calculations on the
VAT is necessary to ensure sustainable mining.
request from National Treasury.
Please see the response to #1.83.

“template”
means
the
prescribed
rehabilitation plan template referred to in
regulation 7, as published by the Minister by
notice in the Government Gazette
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to a calculation of a “provision” where no
supply of goods and services is involved
would make it unlawful. Similarly
obliging the affected holder to fund the
VAT to be incurred (in the future) on an
upfront basis is not acceptable as
neither the DMRE nor the DFFE are
VAT vendors. The VAT application in
this context is not justified.
Although DMRE is not a VAT vendor they will
employ a third party who will be a VAT vendor
should the Minister need to implement the
rehabilitation liability of the holder.

requirement as VAT was a requirement in the
DMRE Quantum calculation which the industry
has been at pains to indicate they have complied
with.

Should the mine reach the point where they draw
down funds after rehabilitation they would
similarly be drawing down funds which would
have included VAT payments. Should all the
calculations be well done there should be no
excess in the final rehabilitation and closure fund
so all VAT monies would have been claimed by
the holder.
Regulation 1(2) - lists those terms which are In order to avoid any confusion, it is The two definitions have been added as
used in the Amendment Notice which shall submitted that the terms “residue requested.
have the same meaning assigned to them in stockpile” and “residue deposit” should
terms of section 1 of the MPRD Act.
be included in the list of terms which
shall have the same meaning assigned
to them in terms of section 1 of the
MPRD Act.
Regulation 1(3) –
The Proposed It is recommended that a definition for The reference to “working days” in regulation
Regulations clarifies the definition of “days” “working days” should be provided for in 16(3) has been removed therefore the regulation
as calendar days.
accordance with its reference in refers now to calendar days which is clarified in
Regulation 16(3).
regulation 1(3).
Regulation 1(3) – definition of days
It is unclear why this has been included, It is included to ensure that there is a common
in light of the fact that it appears to be understanding that “days” means calendar
substantially aligned to the method of days.
calculation prescribed in section 4 of the
Interpretation Act 33 of 1957. We
suggest deleting the inclusion in order to
avoid confusion.
REGULATION 2 – PURPOSE OF THE REGULATIONS

application of VAT within the context of the
calculation of financial provisioning as
contemplated in the proposed Regulations of
2021.
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….. in the case of an incident- in which case
separate arrangements must be made to
cover the liability associated with such
activities or incident and in which case the
provisions as required in terms of section 28
of the Act applies.

The Minister responsible for water affairs has
been given authority to use the FP specifically to
ensure that separate funds do not need to be set
aside for water management.

Regulation 14(1)(a) includes the reasons for
accessing the funds.

The NEMLA amendment provides for the
Minister responsible for water resources to also
access the funds. The NEMA Amendment will be
in effect by the time these Regulations are
finalised.

The circumstances under with the Ministers
responsible for mineral resources or water
affairs may initiate a claim and the process are
included in regulation 14.

Section 28 of NEMA is always The comment is noted and the provision split to
applicable, regardless of whether a indicate it is applicable.
holder or applicant has made financial
provision, and regardless of whether
they are required to make financial
provision. However, the wording of this
section may lead to confusion and the
impression that section 28 of NEMA is
not applicable unless specifically
expressed in the Regulations.

However, it is unclear from the
Amendment Notice what these
circumstances are, and it is submitted
that the Financial Provision Regulations
should provide a clear list of
circumstances under which the Minerals
This regulation contradicts section 24P(2) of Minister should be allowed to make use
NEMA as section 24P(2) of NEMA only of the financial provision set aside by a
authorizes the Minerals Minister to use all or Holder.
part of the financial provision to undertake
the required rehabilitation. The Minister
responsible for water affairs is not authorized
by the provisions of NEMA to utilize financial
Therefore, the provisions of regulation 2
provision.
will have the effect of empowering the
In addition to the above, it is worth pointing Water Minister to call on both the
out that section 30 of the National Water Act, financial provision, set aside by an
36 of 1998 – allows for a security for the Applicant and/or Holder in terms of the
protection of a water resource pursuant to a Financial Provision Regulations, as well
water use license granted in terms of the as the security to be provided by such
NWA in addition to being required to set Applicant and/or Holder in terms of
aside financial provision in terms of the section 30 of the NWA.
Financial Provision Regulations. This gives
rise to the potential for a duplicate funding
obligation.

Regulation 2 – is intended to identify the
circumstances under which the Minister and
the Minister responsible for water affairs may
use the financial provision set aside to effect
the obligation of the holder.

CER

Minerals
Council

2.3

2.4

Regulation 2 - The purpose of the proposed
2021 Regulations is set out in Regulation 2
to include (c) identifying the circumstances
under which the Minister and the Minister
responsible for water affairs may use the
financial provision set aside to affect the
obligation of the holder. In the definition of
Minister (which means the Minister
responsible for mineral resources) this term
includes Minister responsible for water affairs
in the case of regulation 14 deals with claims
against the trust to effect mitigation and
rehabilitation. This would imply allowing for
the Minister responsible for water affairs to
initiate a claim by giving written notice to
claim against either the state closure
rehabilitation trust (contemplated in 10(1)(a))
or a private one (contemplated in 10(1)(b)).
The Minister responsible for water affairs has
powers under the National Water Act to
regulate on water aspects and regulations
are indeed in force, that apply to the mining
industry. Allowing for an independent claim
on provision by this Minister without the

We submit that for an adequate interpretation
of the purpose of these regulations to
manifest, there is a need to reflect
progressive realisation in the purpose of
regulation 2(a) in order for the definition
provided in the draft regulations for
“progressive rehabilitation”
“establish the obligation of an applicant
and holder to plan, implement and
manage activities and procedures to
mitigate and rehabilitate environmental
damage caused by reconnaissance,
exploration, prospecting, mining and
production operations, from the outset of
the operations, progressively as that
environmental damage occurs;”
In the Minerals Council’s view, it would
be difficult to separate remediation of
water related issues from other
environmental degradation matters. A
co-operative approach is also required
where water related issues have a
regional impact. Collaboration on
remediation activities will have to be
planned for by the affected ministries,
thus intergovernmental relations and
responses and coordination will be key.
The Minister responsible for the mineral
affairs is the competent authority with all
the powers to control and manage the
financial provision fund, thus it is
incumbent upon government to derive
an inter-governmental mechanism that
will satisfy each ministry’s needs without
impacting on the holder. Similarly,
whether any other state Ministers are
required to provide sign off such as the
Minister responsible for finance
supporting the payment agreement
envisaged in regulation 18(6)(c),
It is necessary for the Minister responsible for
water affairs to have access to funds to
specifically deal with the management of
polluted water. This will also obviate the need for
a separate rehabilitation fund to be set up under
the National Water Act. As indicated organs of
state are required to cooperate to ensure the
best outcome.

To be actualised, to this end we propose The word progressively has been included in the
the following insertion in regulation 2(a): regulation to address the issue as raised.

CER
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2.25

2.26

2.27

The provision holds for private entities.
However, where the holder is a SOE, as
SANRAL is, the risk on the State is not
addressed by seeking SOEs to raise
financial guarantees only through the
instruments listed under 10(1). There is an
argument to be made that because the SOEs
in comparison to private companies do not
carry comparable risk of insolvency, it stands
to reason to allow SOEs other methods as
may be determined. in financial provisioning
instruments as an option. SOEs are least

necessary statutory foundation for it, cannot
be supported.
Regulation 2(b) - it is curious that
regulation 2(b) does not refer to undertaking
“final rehabilitation”.
Regulation 2(d) - We understand the
intention of draft regulation 2(d) to be to
reiterate the polluter pays principle, as
provided for in NEMA, and we support an
emphasis of that principle in the draft
regulations, we are concerned that the
wording of draft regulation 2(d) is awkward
and risks watering down the legal position.
The holder is always liable for the costs
referred to and a purpose of the draft
regulations is to ensure that the State (and
affected communities and tax payers) do not
bear those costs.
Regulation 2(d) - stipulates “to ensure that
the State does not become liable for the
costs of mitigation, rehabilitation and
management of negative environmental
impacts and damage which should be
covered by the holder”.

The insolvency of a contract will lead to a loss for
SANRAL. A concern around the insolvency of
holders cannot be the reason to allow SANRAL

Currently SANRAL keeps aside funds from
contractors to ensure that rehabilitation is
undertaken. It is possible for exemption to be
requested from the Minister of Finance,
therefore there is a method to ensure that FP can
be set aside which does not increase the amount
or administrative burden on SANRAL.

The term “decommissioning” has been added.
The word “closure” is also contained in this
regulation.
The concept of the FP not being a rehabilitation
fund for the mine is not well understood. Mining
companies think that this is their money and they
should be able to use it for ongoing
rehabilitation. It was therefore necessary to
indicate that this is for the use of the State should
the holder default on their rehabilitation
obligation. The wording of this regulation doesn’t
contradict the polluter pays principle which
remains applicable.
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2.29

Noted.

to employ other means. This would mean that all
mines should be managed by the State to avoid
insolvency.

Each mine should be able to determine their
liability in relation to interconnected mines and
would be encouraged to work together through
the impending “Mine closure strategy” being
prepared by the DMRE.

Where the holder has made sufficient provision
for water liabilities this would have been
identified as such in the various plans, therefore
there would be no uncertainty with respect to the
amounts set aside for water management.

This provision should be reviewed or a The circumstances are identified in regulation 14
detailed
(administratively
sound) and relate to where the holder does not fulfil their
process be outlined setting out the rehabilitation obligation.
circumstances where the Minister of
Water and Sanitation would be able to
utilize the financial provision funds for
water treatment liability.

REGULATION 3 – APPLICATION OF THE REGULATIONS

Furthermore, this empowering provision fails
to consider a situation where multiple mining
operations may have contributed to the water
liability, pollution or degradation of a water
resource.

Furthermore, the accessing of the financial
provision for water treatment obligations by
the DWS would lead to much uncertainty,
particularly where a holder has made and
maintained adequate financial provision.

disposed to insolvency and therefore there is
no comparable concern of collapse like with
private entities. Therefore, SANRAL
respectfully submits that there is a basis for
different treatment.
Regulation 2(3) - In the absence of section
30 of the National Water Act being
implemented by the department responsible
for water affairs, in circumstances where the
activities regulated by the MPRDA have
significant impacts on water resources, we
support the inclusion of regulation 2(3). We
remain concerned that this provision is not
rendered sufficiently implementable by the
draft regulations.
Regulation 2 - Seemingly, this provision
makes allowance for the Department of
Water and Sanitation ("DWS") to access and
use the financial provision for water
treatment and water liability. It is unclear
what the "identified circumstances" under
which the DWS may access the funds set
aside for financial provision will be.

OPASA

Seriti
Coal
Proprietary Ltd,
Seriti
Power
Propriety Ltd &
New Largo Coal
Proprietary Ltd

3.
3.1

3.2

Furthermore, the term Incident is defined in
regulation 1 of the Amendment Notice as “an
unanticipated and unusual natural [our
emphasis] event which causes, has caused
or may cause environmental damage”.

The Proposed Regulations are also no
longer applicable to reconnaissance permit
and offshore exploration applicants or right
holders whose applications include a seismic
survey, but not drilling of stratigraphic wells
(in the case of offshore exploration).
Regulation 3 - An incident in the
Amendment Notice may cause long term
environmental impacts or may cause latent
or residual environmental impacts. It may,
however, be impossible to distinguish the
impacts associated with an “Incident” with
other environmental impacts associated with,
inter alia, a mining or prospecting operation.
It is unclear whether these long-term impacts
or latent or residual environmental impacts
associated with an Incident must be included
in any future financial provision assessments
or whether the exclusion outlined in
regulation 3 in the Amendment Notice would
continue to apply,
This definition does not align with 8 the
definition of an “incident” in section 30 of
NEMA which is “an unexpected, sudden
and uncontrolled release of a hazardous
substance, including from a major
emission, fire or explosion, that causes,
has caused or may cause significant
harm to the environment, human life or
property”. It is unclear why these
definitions do not align.

It is not necessary for incident in these
Regulations to be similar to that of section 30 of
NEMA. It is not intended that the incident should
include what could have and should have been
identified. This would be for the cost of the
mining entity and they would be required to
remediate the impacts not through the
rehabilitation fund as these funds are calculated
for specific identified rehabilitation activities.

It is submitted that the Amendment To distinguish between what could be a general
Notice must be amended to clarify this accident and an incident the word “natural” has
uncertainty.
been included.

Regulation 3 - It is noteworthy that the See comments above on definition of The drilling of wells will lead to the need for
Proposed Regulations no longer apply to an “incident”.
rehabilitation as these wells need to be capped,
applicant or a holder of a reconnaissance
therefore it is necessary to include this activity in
permit or an exploration right in sections 13,
the FP Regulations.
74 or 79 of the MPRDA where the application
only includes a desktop study or aerial
survey.
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The judgement in the De Beers Consolidated
Mines Ltd and Ataqua Mining (Pty) Ltd and
others matter in the High Court of South
Africa (Orange Free State Provincial Division
- Case No.: 3215/06 ), established that
reprocessing of tailings are not subject to the
control of the MPRDA and does not require a
mining right/permit.

The reference in draft regulation 3(3) to the It is recommended that the draft
application of section 28 of NEMA is Regulations be amended to address the
acknowledged. However, the reliance on matters raised in the column to the left.
section on section 28 of NEMA to deal with
incidents and unidentified impacts (e.g., if
well failure is not identified as a latent
risk/impact) poses a challenge. If a legal
entity
does
not
exist
after
decommissioning/closure, who will be held
responsible for interventions to address
impacts that emerge after closure?
Regulation 3 - We support the express
confirmation that in circumstances governed
by section 52 of the MPRDA, applicants and
holders remain bound by the draft
regulations.
Although the Regulations define “mining” as
“the extraction of a mineral from the earth or
any residue deposit or stockpile…” “mine”,
used as a verb in the Mineral and Petroleum
Resources Development Act (MPRDA), does
not include extraction activities in residue
stockpiles. Extraction of minerals from
residue stockpiles constitutes processing
that does not require a separate mining
permit or mining right.
The FP Regulations require that financial
provision be set aside for activities which require
a mining right or permit. The definition of mine
include the excavation in the earth, including any
portion under the sea or under other water or in
any residue deposit. It has also been
determined that the DMRE requires that a
mining right be obtained for the reprocessing of
residue stockpiles and deposits.

There are recent developments that indicate that
this judgment is probably wrong.

Support is noted.

The impacts that are associated with latent
impacts must be determined through risk
assessment and modelling therefore they would
be known and the funds set aside and
transferred to the DMRE to ensure that
rehabilitation is undertaken. Impacts from a
natural incident cannot be modelled or
determined, therefore the setting aside of funds
for an incident as part of the FP would be
unreasonable and impractical.

3.6

In the light of the above-mentioned findings,
the FSE respectfully request clarification
regarding the anomalies in the above
definitions of “mining” and whether or not the
proposed Financial Regulations are
applicable to mining companies that are
reprocessing tailings storage facilities and
that are not required to apply for or to hold a
mining right.
Harmony Gold Regulation 3(1) - Section 52(1) of the
Mining
MPRDA states that:
Company
“The holder of a mining right must, after
consultation with any registered trade union

(i) The tailings dumps are movable, and the
minerals/metals s occurring in them do not
occur “naturally in or on the earth”.
(ii) Tailings dumps do not occur naturally.
They are formed by the placement of
processed and partly processed materials,
to be reworked in future years when
technology improves.
(iii)“The MPRDA did not want to regulate
tailings dumps. “Mining” of a tailings dump
is in fact “processing”.
(iv) “It is the winning of the mineral”.
(v) “The MPRDA targets mining rights in
unsevered minerals in the ground, not in
tailings which have been mined”.
(vi) “Tailings are different: … It is not part
of the heritage to which section 3(1) of the
MPRDA refers.”

The Court found that there are several
reasons why tailings dumps, are not subject
to control by the MPRDA namely:

3.8

3.7

Where prevailing economic conditions
cause the profit to revenue ratio of the
relevant mine to be less than six per
cent on average for a continuous period
of 12 months; or

Seismic surveying presents risk of
environmental impact. In seismic surveys
conducted onshore, the most observable
effect of noise on wild animals is behavioral.

It is assumed that the rationale for including
the reference to section 52(1) of the MPRDA
lies in the need to retain financial provision
for mining operations, event where such
operations are financially unsound /
struggling.
Harmony Gold Regulation 3(1)(c) - See our comments
Mining
regarding the definition of the term’s
Company
“incident”
CER
Regulation 3(3) - We take issue with draft
regulation 3(3), providing that the draft
regulations do not apply to the categories of
applicants and holders referred to therein.

If any mining operation is to be scaled down
or to cease with the possible effect that 10 However, this has not been clarified and
per cent or more of the labour force or more should be included in the final version of
than 500 employees, whichever is the lesser, the regulations.
are likely to be retrenched in any 12-month
period.

a)

or affected employees or their nominated
representative where there is no such trade
union, notify the Minister in the prescribed
manner.

The assessment on marine life would be
undertaken through the EIA and it is not the

Noted.

The inclusion of this provision is intended to alert
the parties to the fact that if the mine is
experiencing
financial
difficulty,
the
requirements remain applicable and they must
ensure that there is no default in the FP
provisions.

The regulations make it clear that they apply
even in the event that section 52(1) applies to
the mine. Section 52(1) deals with the reduction
of activities.

OPASA

CER

4.
4.1

4.2

objective of the FP Regulations to assess
impacts. The FP Regulations must determine
what amounts must be set aside for the
assessed impact. Generally the impacts on
marine life is identified as being able to be
mitigated through various measures such as
avoidance of sensitive breeding times, distance
from fish and mammals and no rehabilitation is
anticipated or could be quantified. Should there
be an impact on the fishing and compensation is
required this will be provided for through
insurance as it would need to be quantified on a
case by case basis.

Regulation 4 - We propose that regulation
4 should be amended.

The Proposed Regulations place a
lessor requirement of mitigation which
involves alleviating, reducing or making
environmental damage less severe.
This is in accordance with the proposal
made in the previous OPASA
submission.
“Every applicant and holder has an Amended as suggested.
obligation to plan, finance, implement
and manage such procedures, [and]
requirements, activities and measures in
respect of mitigation, progressive
rehabilitation,
final
rehabilitation,

Additionally, the reference in regulation 3(3)
to “separate arrangements” is so vague as to
be of no force or effect. Certainly, no
enforceable obligation is created, rendering
the regulation meaningless.
REGULATION 4 – OBLIGATION OF APPLICANTS AND HOLDERS
Regulation 4 The Proposed Regulations no longer Noted. However, any impact assessment
contain the obligation to remediate process will be focussed on avoidance of
environmental damage. This obligation impacts before approval is granted for
would have been unattainable as it may operations to commence.
technically not be possible for
environmental damage to be “repaired”
or “reversed”.

In seismic surveys conducted offshore, We
submit that although noise pollution in the
ocean is difficult to assess, especially those
of low-frequencies, the detrimental impacts
that seismic surveys have on marine life
cannot go unassessed and not provisioned
for. We therefore propose that the definition
of applicant and Regulation 3(3) are
amended.

5.4

5.3

5.2

5.
5.1

decommissioning, closure and postclosure
activities
related
to
reconnaissance,
exploration,
prospecting, mining and production
operations as identified in these
Regulations”.
REGULATION 5 – GENERAL REQUIREMENTS
CER
Regulation 5 - We are concerned that the
draft regulations should unequivocally
prescribe that closure objectives and the
sustainable end state (or end use, as
motivated herein) are not left in the
developer’s hands, but are rather arrived at
through a process of meaningful consultation
and approval by the regulator (not
agreement).
Department of Regulation 5(1) - seems to be explaining Reconsider where the content of draft
Environmental what is meant by financial provisioning. regulation 5(1) should be in the draft
Affairs
and Given that this draft regulation is not placing Regulations. Alternatively, reformulate
Development
an obligation on persons, this draft regulation the draft regulation as indicated.
Planning
seems to be fit better under draft regulation 2
(but the wording would need to be amended
to fit in with the structure of draft regulation
2). The draft regulation could also form part
of a general provision relating to “general
principles”
(i.e.,
not
“[g]general
requirements”) that are applicable to financial
provisioning.
Alternatively, the draft
regulation could be reformulated to place
obligations on persons.
OPASA
The Proposed Regulations have been This is in accordance with the
amended to give the CEO (and other recommendation made in the previous
categories of persons mentioned) the OPASA submission.
ultimate responsibility for implementing the
Proposed Regulations.
ASPASA
Regulation 5(1) - We welcome Regulation
5(1) that encourages mineral right holders to
The comment is noted.

Noted.

The heading has been amended to be general
principles as proposed.

The appendix related to final decommissioning
and mine closure include the need to agree on
closure objectives, this will be a continuous
process. The end state must be approved by the
regulator. There is a requirement to have agreed
closure objectives to reach an approved
sustainable end state.

5.5

CER

We are concerned that this will in effect stop
mining, by harming existing mines more than
the newly and even to be developed mines in
our future, and therefore our capacity to grow
the economy. See Appendix A for examples
of successfully rehabilitated quarries. Not all
people will consider these “sustainable end
state in the short, medium and long term”.
Regulation 5(1) - We submit that the
reference to “agreed” in the reading of
Regulation 5 (1) pertaining to closure
objectives is incorrect. Such objectives are
not agreed, rather they are approved by the
regulator. As such we submit that the word

It is with concern then that we note that “an
approved sustainable end state, in the short,
medium and long term” has not been defined
and can therefore not be measured. Different
entities would attach different meanings to
the words which would result in an
unachievable closure requirement. Of
specific concern is that existing mines do not
have the capacity to create the same type of
end state, as newly developed mines, as they
are already designed.

determine agreed closure objectives,
designed to achieve an approved
sustainable end state, in the short, medium
and long term. As ASPASA we place
significant effort in achieving our
environmental obligations AND promote the
growth of the economy, we are literally
“supplying the building material to develop
our economy”.

Therefore, we submit that regulation It is for the communities around the mine to
5(1) should be amended as follows:
agree and by approving the plan the end use are
approved.
“Financial provisioning is an iterative
process of impact assessment and risk The word “approved” as suggested has been
profiling to identify, calculate, predict included.
and provide for the costs of mitigating,

The requirement for the closure objectives is to
be agreed between the immediate stakeholders
and the mine and the sustainable end state
which relate to the quality of air, water and land
must be approved by the regulator. The
sustainable end state can be determined and
measured and there should be no differences of
opinion of what needs to be achieved. In the
case of a quarry there should be a post mining
use of the land.

Mining is required to be sustainable, this has
been required in the MPRDA since its inception
in 2002.

All mining operations have been required to
ensure sufficient funds for rehabilitation of the
land to a suitable after use.

5.6

FSE

Do the proposed Financial Regulations
adequately ensure that:
 The endpoint of closure incorporates the
concept of sustainable sequential land
use (with associated use of other
resources connected with such
sequential land use, for example water
use) and sustainable livelihood
opportunities?
 Since they are the ultimate recipients of
potential, ongoing and historical pollution
and the potential future land users, that
interested and affected parties are
adequately involved in agreements
regarding future land use of affected
areas and thus in the decisions regarding
the establishment of closure objectives

“agreed” should be replaced by the word rehabilitating and managing the
“approved/authorised”
negative environmental impacts and
risks associated with reconnaissance,
prospecting, exploration, mining and
production operations, determined
against [agreed] approved closure
objectives designed to achieve an
approved sustainable end [state] use, in
the short, medium and long term.”
Regulation 5(2) - Notwithstanding the
above-mentioned MPRD Regulation, mining
rights and permits were granted by the
DMRE to mining companies with closure
plans which are at best plans for interim
stabilisation (such as sloping, grassing/revegetation, phytoremediation, stockpiling for
road building material) or sub-economical
future land use (such as wilderness status or
open space).

The Appendix also requires consultation with
communities on the end use for agreement and
then approval of the plan by the Minister. Again
it would be useful to get a view of the ability of
the wording to achieve the objective.

The Appendices to the Regulations require a
sustainable end state to be identified for the
operations. It would be useful to receive
comment on the ability to receive views on if the
wording do achieve the objective.

Harmony Gold Regulation 5(3) - As the Chief Executive
Mining
Officer is “ultimately” responsible, this implies
Company
that he/she can delegate this function to an
appropriate
person
within
his/her
organization.
CER
Regulation 5(3) purports to place
responsibility on an individual Chief
Executive Officer (CEO). We submit that
whilst there may be some merit in trying to
pin responsibility on an individual CEO, it is
incorrect in law to do so. When dealing with
a company, the Companies Act is very clear
that control of a company vests in its board
of directors.12 The CEO only ever has
delegated authority from the board. Likewise,
a liquidator and business rescue practitioner
would take over the authority of the board,
not the chief executive officer. As such, the
responsibility should rest on the board.

5.8

5.9

ASPASA

5.7

for such future land use, as well as in
discussing
the
alternatives
for
engineering
interventions,
where
decision regarding such options will
affect the future land use?
Regulation 5(2) - If the approved
sustainable end state is agreed to it would
make sense not to rehabilitate (remove) the
infrastructure required for such an end state
and to then discount those costs against the
approved end state.

“The board of directors (and each
director individually) [Chief Executive
Officer] of the applicant or holder, or
person appointed in a similar position,
or, where liquidation or business rescue
proceedings have been initiated, the
liquidator
or
business
rescue
practitioner of the operation is ultimately
responsible for implementing the
requirements of these Regulations and
signing off on all documentation
submitted to the Minister.”

The infrastructure can remain if that is part of the
closure objectives as agreed by all parties. The
amount saved would be reflected in the
rehabilitation costs and therefore does not need
to be included as a salvage cost. This has been
The financial provision liability may not clarified under the definition of decommissioning
be deferred against assets at mine where the word “redundant” has been
closure or mine infrastructure salvage introduced.
value unless it forms part of the
approved sustainable end state.
Appropriate wording needs to be The CEO may not delegate ultimate
included in the regulation to cater for the responsibility.
circumstances in terms of which the
Chief Executive Officer may delegate
this responsibility.
We propose that regulation 5(3) should The amendment has been made as suggested.
be amended as follows:

At regulation 5(2) it is proposed placing
the words (unless it forms part of the
approved sustainable end state) after
regulation 5(2)

5.10

CER

In terms of the MPRDA environmental
obligations are linked to a holder of a mining
or prospecting right and this in turn is defined
with reference to a “person”. If no “person”
legally exists these obligations by extension
cannot be enforced.

We find that in practice, Chapter 14 of the
Companies Act require that the liquidator
notifies employees, trade unions and SARS
of the company’s intention to initiate winding
up proceedings (s 346A Companies Act,
1971) but it is not requirement for the
liquidator to notify the DMRE, the DWS or the
DFFE. In practice these Departments are
frequently caught on the back foot, becoming
aware of a company’s pending liquidation
after a winding-up order has already been
granted by a court. This gap is also not
covered by the regulations and we propose
that this be considered.

Regulation 5(3) - However, since the
closure requirements of the MPRDA are
unclear whether the liquidator is obliged to
apply for a closure certificate where the
company itself has failed to do so or whether
the liquidator(s) would be responsible for
environmental damage occurring during the
liquidation phase, we submit that the draft
regulations do not address this gap. It is not
clear whether the financial provision for
rehabilitation already “made” would be
regarded as an asset of the liquidated
company available for distribution to the
creditors.

It is DFFE’s view that the FP Regulations can
require the liquidator to report on the business
rescue applications for liquidation notification
which will allow the Minister to access the funds.

The liquidator is responsible for the actions
under the FP Regulations. The FP Regulations
cannot place the requirement on the liquidator to
apply for closure but it can require the liquidator
to review the FP and ensure that sufficient funds
are set aside.

FSE

FSE

FSE

5.11

5.12

5.13

See the response to the comment above.

It is not clear whether the financial provision
for rehabilitation already “made” would be
regarded as an asset of the liquidated
company available for distribution to the
creditors. Do the proposed Financial
Regulations provide clarity?
Chapter 14 of the Companies Act requires
Please see regulation 16(4) which contains a
that the liquidator notifies employees, trade
requirement for the Ministers responsible for
unions and SARS of the company’s intention
mineral resources and also environment to be
to initiate winding up proceedings (s 346A
made aware of an application for business
Companies Act, 1971) but it is not
rescue.
requirement for the liquidator to notify the
DMRE, the DWS or the DFFE. In practice
these Departments are frequently caught on
the back foot, becoming aware of a
company’s pending liquidation after a
winding-up order has already been granted
by a court. Do the proposed Regulations
address this gap?
In terms of the MPRDA environmental
The FP Regulation attempt to allow access to
obligations are linked to a holder of a mining
the FP before the person no longer exists.
or prospecting right and this in turn is defined
with reference to a “person”. If no “person”
legally exists these obligations by extension
cannot be enforced. Do the proposed
Financial Regulations address this loophole.
REGULATION 6 – PURPOSE OF THE FINANCIAL PROVISIONING REGULATIONS

Since the closure requirements of the
MPRDA are unclear whether the liquidator is
obliged to apply for a closure certificate
where the company itself has failed to do so
or whether the liquidator(s) would be
responsible for environmental damage
occurring during the liquidation phase, do the
proposed Financial Regulations address this
gap?

Department of
Environmental
Affairs
and
Development
Planning

Seriti
Coal
Proprietary Ltd,
Seriti
Power
Propriety Ltd &
New Largo Coal
Proprietary Ltd

6.
6.1

6.2

In light of the above, it is important to note
that regulation 9(1) of the Amendment Notice
provides that “[a] holder must provide funds
for the costs required to implement the
activities for annual rehabilitation through the
operational budget of the holder”. The
provisions of regulation 6(a) of the

It is recommended that the draft Monitoring will not suffice, there must be funds
regulation be amended to read: “the to deal with the water treatment/pumping, etc.
mitigation and management of latent
environmental
impacts
including
ongoing monitoring or the ongoing
pumping and treatment of polluted or
extraneous water, where relevant”.
Regulation 6(a) - the financial provision set
The interchangeability of terms “progressive
aside by a Holder must guarantee the
rehabilitation”, “annual rehabilitation” and
availability of sufficient funds for “progressive
“cumulative rehabilitation” has been corrected.
rehabilitation”. It is important to note that this
term is not used throughout the Amendment
Notice and it appears that this term is used
interchangeably with the term “annual
rehabilitation”, which has not been defined.
By way of example, regulation 7(1) of the
Amendment Notice sets out the procedure to
be applied by an Applicant in determining its
financial provision for implementing the
activities associated with “progressive
rehabilitation
[our
emphasis],
decommissioning and mine closure and the
management of latent environmental
impacts”, whereas regulation 8(1) of the
Amendment Notice sets out the procedure to
be applied by an Applicant in determining its
financial provision for implementing the
activities
associated
with
“annual
rehabilitation”.

The purpose of the draft regulation is to
guarantee the availability of sufficient funds
for “the mitigation and management of latent
environmental impacts including the ongoing
pumping and treatment of polluted or
extraneous water, where relevant”.

6.3

Regulation 6(c)(ii) goes further to state that a
Holder must make financial provision to
ensure that “latent impacts post-closure are
mitigated, rehabilitated and managed”.
However, it is unclear who will be responsible
for the mitigation and management of “latent
impacts post-closure” as the term “postclosure” refers to the period after the
Minerals Minister has issued a closure
certificate to the Holder.
Harmony Gold Regulation 6 - Progressive rehabilitation
Regulation 6 should be edited as
Mining
follows: “6 The financial provision must
Company
Please see our comments regarding the guarantee the availability of sufficient
meaning of “progressive rehabilitation” and funds for (a) progressive rehabilitation
“annual rehabilitation”.
(a) decommissioning and closure
activities and (b) the mitigation and
To the extent that these terms bear the same management of latent environmental
meaning, there appears to be a duplication in impacts and residual environmental
funding as these costs must be catered for in impacts and including excluding the onthe operational budget and the financial going pumping and treatment of polluted
provision.
or extraneous water, where relevant; to
ensure that (i) a reconnaissance,
Latent environmental impacts
exploration, prospecting, mining or
production area can be brought to the
Please see our comments above regarding approved sustainable end state at the
latent environmental impacts and residual scheduled or unscheduled closure of
environmental provision can be adjusted operations; and (ii) latent impacts postupwards or downwards depending on the closure are mitigated, rehabilitated and
nature and extent of the existing managed.…
environmental liability and the efficacy of the

Amendment Notice therefore contradict the
provisions of regulation 9(1) of the
Amendment Notice which provide that the
costs associated with “progressive
rehabilitation” must be funded from a
Holder’s operational budget.
The definition of post-closure has been
amended to indicate that it is after the finalisation
of the activities in the final rehabilitation and
closure plan but before the risk threshold is
reached. This is the period during which the
holder is responsible for the management and
rehabilitation. After the issuing of the closure
certificate, the responsibility for the management
and rehabilitation of the latent impacts moves to
the State as does the funds for the continued
management.
The intention of the DFFE when drafting these
Regulations was specifically to include the
requirement for the holder to undertake
progressive rehabilitation to reduce the overall
risk to the environment and of the operation
going into business rescue without having
achieved most of the required rehabilitation.
Clarity has been provided regarding progressive
and annual rehabilitation. A further objective is to
cover all impacts including the ongoing pumping
and treatment of polluted water.

6.4

CER

Accordingly, regulation 6(i) should be
We submit that the purpose of financial amended as follows:
provisioning must be to guarantee sufficient
funds to ensure that all impacts of the “the impacts of a reconnaissance,
operation are rehabilitated, and not only exploration, prospecting, mining or
those impacts on the “area” over which the production [area] operation –can be
relevant
reconnaissance,
exploration, rehabilitated and brought to approved
prospecting, mining or production was sustainable end [state] use at the
authorised or occurred. While the MPRDA scheduled or unscheduled closure of
defines such areas to be the right or permit operations;”
areas specifically, frequently these activities

We reiterate that it is curious that “final
rehabilitation” is seemingly not contemplated
by this draft regulation.

Regulation 6 - We submit that this regulation
must sufficiently articulate that financial
provision must also guarantee the availability
of sufficient funds for offsets.

The pumping and treatment of extraneous
water should be dealt with by the Minister
responsible for water affairs and not DFFE.
The financial provisioning requirements for
the pumping and treatment of extraneous
water is dealt with under the financial
provision contemplated under the National
Water Act. To include these requirements
under the Financial Provisioning regulations
is over burdensome as it requires the holder
and the holder of a water use licence to
provide funds twice.

Pumping and treatment of extraneous water

rehabilitation measures implemented in
terms of the annual rehabilitation plan.

The DFFE has not changed end sate to end use
for reasons as identified in #1.80.

The area has been amended to operation as
suggested.

Offsets are a requirement of the authorisation
should adequate mitigation measures not be
able to be implemented and the development’s
need and desirability being such that it was
agreed that an offset would be warranted.
Offsets cannot be part of rehabilitation.

The pumping and treatment of polluted water
was always managed under the MPRDA, this is
not a new requirement and a system for funding
rehabilitation in the mining sector should not be
duplicated in the National Water Act as this
would increase costs and administration to the
holder.

CER

FSE

6.5

6.6

Mining companies also use complex
corporate
structures
to
obfuscate
responsibility for closure. In addition to
legally transferring a mining right with written
ministerial consent, listed mining companies
currently have the option of exiting a liability
escalating venture by changing the

The most common practice for mining
companies avoiding their mine closure
commitments is that of selling mines close to
closure on to less well-resourced companies
who will relieve them of the responsibility and
liability of dealing with the problems of
closure. This “pass-the-parcel” approach to
the custodianship of the closure plan, where
the mines inevitably end up in the hands of
the weakest companies who neither have the
resources, will or intention to manage closure
responsibly, seriously undermines the
intention of the proposed Financial
Regulations.

We reiterate our submission above that a
“sustainable end use” should be regulated
by the draft regulations.
Regulation 6(c) - The MPRDA Regulations
of 2004, in particular Regulation 62, similarly
prescribed the “mitigation or management
strategy proposed to avoid, minimise and
manage residual or latent impacts”.

have impacts beyond the authorised area
and the purpose of the draft regulations must
be to address these also.

We recommend that clearer guidelines
be provided to guide the assessment of
the latent and residual impacts and to
clearly define what the end land and
water uses must be. We refer in this
case to the cumbersome process of
Sibanye-Stillwater’s Ezulwini Mine to
obtain closure.

The FP Regulations have tried to address this
through the requirement to do progressive
rehabilitation, to reduce the risk of large areas on
unrehabilitated land existing to reduce the
burden on smaller right holders. In addition, it is
required that the current damage to the
environment be surveyed therefore the extent of
rehabilitation should be known on the transfer of
a right.

The Appendix has indicated the water use
requirements must be identified. This includes
the water quality objectives. This is the same for
land and air.

FSE

Thungela
Resources
Limited

Harmony Gold
Mining
Company Ltd (6
October 2021)
PCE Bierman

6.7

6.8

6.9

Regulation 6(1) The Proposed
Regulations require financial provisioning for
“progressive
rehabilitation”
(staged
mitigation and rehabilitation of disturbed
areas throughout the life of the operation, as
opposed to the large scale works at the end

The issue also arises that Section 37A of the
Income Tax Act does not recognize
progressive rehabilitation for purposes of the
tax deductions contained therein in relation
to rehabilitation trusts and rehabilitation
companies.

Have the drafters of the proposed Financial
Regulations consider the above challenges
and do the Financial Regulations address
these challenges?
In the light of the aforementioned, the FSE
recommends that clearer guidelines be
provided to guide the assessment of the
latent and residual impacts and to clearly
define what the end land and water uses
must be. We refer in this case to the
cumbersome process of Sibanye-Stillwater’s
Ezulwini Mine to obtain closure.
Regulation 6. - Thungela reiterates that
progressive rehabilitation should not be
included in Regulation 6 as the costs thereof
should come out of the operating budget
rather than financial provision having to be
made therefor.

controlling interest of the corporate entity
holding the right. There is no state oversight
of this process at present.

Ongoing, concurrent or progressive
rehabilitation should included as part of
the operational costs of a mining
company and no provision should have
to be made therefor.

The reduced risk associated with the operation
will reduce the amount of funds to be sterilised
in the financial provision.
Progressive rehabilitation is to be funded from
the balance sheet of the mining operation and
not from the funds set aside in the FP.

The progressive rehabilitation costs as identified
in the annual rehabilitation plan are required to
be provided from the operational budget of the
holder. This is identified in regulation 9(1) among
others. The obligation remains though namely to
undertake progressive rehabilitation, which is
not necessarily the same as the requirement to
use certain funds for annual rehabilitation from
the operational budget.

Please refer to Appendix 3. The end state of the
land is to be determined based on air, water and
land quality objectives.

7.
7.1

CER

There is currently a distinction drawn between
the annual rehabilitation plan requirements
which must identify the extent of progressive
rehabilitation to be undertaken and the final
rehabilitation and closure plan. These two plans
are also funded from a different source.

This is the correct understanding.
Progressive rehabilitation in this Regulation
speaks to staged approach, so does the
annual rehabilitation plan i.e., on an annual
basis throughout the life of the operation, it is
understood that the annual plan forms part of
the final plan i.e., aligned to the overall
objectives and end use and the above is
therefore deduced based on this
understanding.
REGULATION 7 – DETERMINING FINANCIAL PROVISION USING TEMPLATE, SPREADSHEET AND MASTER RATES
Regulation 7 - We support the introduction We therefore propose the development The use of the dual system is for certain holders
of a dual system for financial provisioning. of a screening tool the application of only. The commodities identified are also not
However, we are concerned that the which is prescribed by the draft expected to have latent impacts on the
categories of operation that fall into draft regulations. That tool should take spatial environment.
regulation 7 are not sufficiently limited and data into account as the environmental
that currently, significant environmental sensitivity and hydrological importance
damage will be caused without sufficient of the receiving environment are also
attention to guaranteeing sufficient funds to relevant factors for risk.
ensure that all impacts of the operation are
Transferring of a right in terms of section 11 of
addressed to an acceptable standard.
the MPRDA will not change the scope of the
mining operation. If the concern relates to the
fact that the new holder should be able to provide
While we support the introduction of a dual
for the financial provision, this is covered in the
system, what constitutes “low risk” and
requirements for transfer. A renewal of a right

It is noted that Regulation 6(c) provides for
the determination of financial provisioning for We propose that a distinction be drawn
between the rehabilitation plan and final
“mitigation” rather than “remediation”.
plan in respect of this Regulation.
It is not clear whether “progressive
rehabilitation” is also applicable to the
activities listed in regulation 8(1) (aa)-(cc).
We recommend that regulation 6 expressly
excludes section 8.

of the operation) for the activities listed in
6(a)-(c).

Thungela
Resources
Limited

ASPASA

ASPASA

7.2

7.3

7.4

The prescribed template, spreadsheet and
master rates to calculate the regulation 7
commodities have not been made available
yet. There is therefore no reasonable

Regulation 7 - describes a ‘prescribed
template and spreadsheet’ to be used. It is
unclear when this template is expected to be
available for industry review to determine if it
is reasonable.
ASPASA has engaged with the Department
on numerous occasions stating that its
members consider themselves to fall in the
“low risk commodity” category, but are
currently excluded, as the definition as it is
applied in Regulation 7 excludes Mining
Right holders.
We appreciate that the revision of regulations
might be considered depending on the
calculations done by the industry (that is in
the application of regulations 7) to include
more “low risk commodities”. There are two
specific concerns that arises here:

Applicants for consent in terms of section 11
of the MPRDA and applicants for renewals of
rights. Draft regulations 7 and 8 must be
amended to ensure that those applicants are
bound by the financial provisioning
regulations and regulations 16(1) and 16(4)
must be amended to align with those
amendments.

should fall into a draft regulation 7 process,
is complex.

This is noted and a project is underway to update
the DMRE guideline and master rates, please
refer to #1.54.

A precautionary approach is adopted until the
risk assessments have been undertaken to
ensure the risks are low for the commodities
falling within this dual system.

will not change the scope of the exploration
applied for. The renewal of an exploration right
under section 81 of the MPRDA only makes
provision for the extension of time in the renewal
and not a change of scope. Therefore there
should be no need to recalculate the FP, there
are no specific end timeframes set for the
procedures in the FP Regulations therefore the
cycle of review and auditing will just be extended
as no closure certificate has been issued.
Having said this, anyone who is considered a
“holder” as defined must comply with the
provisions relevant to holders as set out in the
Regulations.
The
prescribed
template
and Please see the response to #1.54.
spreadsheet should be made available
for public comment.

7.7

Minerals
Council

7.6

Regulation 7(1) - Without the sufficient detail
provided of the templates, spreadsheets and
master rates mentioned in the proposed
2021 Regulations, Minerals Council is unable
to make a determination on whether what will
be prescribed in the future will have the effect
of alleviating the current regulatory burden
on these types of operations in as far as
financial provisioning is concerned.
Department of Regulation 7(1) - Consistent with the
Environmental comment on the definition of “low risk
Affairs
and commodities”. It is recommended that said
Development
term be removed from this draft regulation. It
Planning
is argued that the level of information to be
submitted should be determined based on
the merits of each application (i.e., the
sensitivity of the receiving environment) and

Minerals
Council

7.5

opportunity to comment on something that
could put many mines out of business and
result in many job losses.
Regulation 7(1) - The Minerals Council
welcomes the inclusion provided for in the
proposed 2021 Regulations in terms of which
a distinction is made in the determining of the
financial provision for certain categories i.e.
low-risk and low impacting operations. It is
believed that this differentiation approach will
go a long way in terms of affording the low
risk and low impacting operations a less
onerous method of providing for financial
provision to meet their obligations. Whilst the
list of low- risk commodities is welcomed,
Minerals Council believes that this list is
incomplete.

Consistent with the comment on the
definition of “low risk commodities”, it is
recommended that said term be
removed from this draft regulation.

Minerals Council would appreciate
further engagement on the details
pertaining to the prescription of
templates, spreadsheets and master
rates to enable further determination of
the policy intent by government with
regards to these categories of mines or
operations.

Minerals Council, submits that this
distinction should be extended from
what is currently proposed in regulation
7 (being a very narrow range for
reconnaissance operations. prospecting
right and mining permit holders for lowrisk commodities), to other categories of
lower risk operations. Furthermore, the
list of low-risk commodities should be
revised to include other low risk
commodities such as limestone, granite,
gravel, dimension stone and for the
blanket exclusion of these where
underground methods are involved, to
be reconsidered.

There has been a call for a dual system which
allows for less complexity for low risk mines. The
DFFE intends to bring this concept into the
Regulations. This will not be an arbitrary list but
will be subject to a process of determination
which commodities are included and which are
not, as well as a consultative process.

Please see the response to #1.54. There will be
a consultation process through the review of the
quantum guidelines and master rates. It is
intended that these master rates will be
Gazetted.

The categories of limestone, gravel and
dimension stone have been included in the
system of financial provisioning to which the dual
system of calculation can be applied. Granite
and dimension stone have not been included as
the impacts associated with this mining type are
regarded as being high. Underground mining is
also not considered low risk as the impacts with
underground mining are also regarded as being
high.

Thungela
Resources
Limited

OPASA

Sibanya
Stillwater

OPASA

7.8

7.9

7.10

7.11

Regulation 7(2) - Determination of Master
Rates and format of templates and
spreadsheets. The regulations fail to provide
detail on the mentioned templates,
spreadsheets, and master rates. It is
suggested that further engagement takes
place to discuss proposed templates and the
requirements to be included in the
determination of master rates.
Regulation 7(2) - In terms of the Proposed We recommend that section 102
Regulations, Regulation 7(2)(b) now applicants should be exempt from these
provides for the review and revision of provisions.
information by means of a spreadsheet. See
comment on the “spreadsheet” in item 13
above.

It is further recommended that reference
to “reconnaissance permit” in regulation
7(1) (b) be made subject to regulations
2(b) and 3(a) which excludes
reconnaissance permits where an
application includes only a desktop
study, aerial survey, or seismic survey.

DFFE does not agree with this proposal as a
mine can be expanded and a new seam included
through a section 102 amendment.

Please consider the response to #1.54.

not based on a predetermined and arbitrary
list.
Regulation 7(1) - Determining of the This should be extended to include The dual system has been limited to certain low
financial provision using the prescribed existing operations.
risk commodities. A transitional provision for
template, spreadsheet and master rates
permit holders for low risk commodities who will
transition to the dual system has been added.
Regulation 7(1) - refers to “the prescribed It is recommended that reference to The MPRDA refers to both a permission and a
template, spreadsheet and master rates”. “reconnaissance
permission”
in permit.
These have however not yet published.
regulation 7(1)(a) be removed as the
MPRDA refers to a “reconnaissance
permit”
as
opposed
to
a
“reconnaissance permission”.

OPASA

CER

7.12

7.13

The comment is not accepted. Independent
If the spreadsheets or plans and reports specialists who do work must still be subject to
are reviewed and reassessed by approval of the regulator.
independent auditors, we recommend
that this be a discretionary right given to
the Minister rather than a mandatory
requirement.

The Proposed Regulations clarify that
the
determination
of
financial
provisioning must be determined by
independent specialists.

The failure to update the master rates
would also be in conflict with or at least
counter to the spirit of, the Public

We further submit that the master rates
amount should be reviewed and It is intended that the master rates be updated
adjusted every year even if this means from time to time and revisions gazetted through
that they are merely adjusted for a Government Notice.
inflation.

The requirement for Ministerial approval
may result in an undue administrative
delays and additional costs.
Regulation 7(3) We support the We however propose that these The master rates are to be reviewed through a
requirement for independent specialists to independent specialists be also required project which will be initiated shortly and then
compile the relevant information in to interrogate the "Master Rates" update on a national basis.
Regulation 7(3) and 8(3).
referenced in Regulation 7(1) to ensure
that they are adequate and further
accurately reflect the expected market
price for the particular intervention or
service, and are appropriately inflated
for the expected date of deployment.

In terms of section 102 applicants, the
financial provision may be adjusted where
necessary.
Regulation 7(3) – The Proposed
Regulations no longer provide for both
“approval” and “consideration” by the
Minister. An applicant for an EIA, section 102
consent or EA now has to have its financial
provisioning approved by the Minister.

7.14

We submit that the proposed dual
system should not be brought into effect
until the master rates, templates and
spreadsheets have been made
available for stakeholder engagement
and public comment given their critical
importance in the financial provisions
system. In addition, the regulations need
to be clear as to where the template and
master rates can be easily accessed
online once the regulations are in force.
This submission is made in light of the
challenges regularly faced accessing
information from the regulator.
Harmony Gold Regulation 7(5) – it appears that this The section should be amended as
follows:
Mining
subregulation:
Company
1) Only apply to rights, permits or “an applicant applying for consent to
environmental
authorisations amend a right or permit or EA
contemplated under section 106 of the associated with such right or permit

This is agreed and will be implemented through
a notice in the gazette once all the work on the
updates have been completed and comments
incorporated. Until the rates are updated, the
relevant section in the Regulations will not be
brought into operation.

Consideration should also to be given to
the need for master rates to be current
market related rates and updated and
signed off by Qualified Quantity The template will be reviewed to address any
Surveyors annually
to
ensure gaps.
accuracies. The method of rehabilitation
might also be have to be adjusted and
amended and a template restricts this
and often excludes very important line
items. The closure objective must be
achieved but a set template and master
rate should be assessed for accuracy
throughout the operation.

Finance Management Act 1 of 1999 The rates are to be updated from time to time
(PFMA).
and gazetted thereby allowing for consultation.

7.15

The Draft Regulations do not adequately
deal with the reduction of financial provision
and the holder’s ability to reduce the financial
provision held in circumstances where the
environmental liability is reduces as result of
the progressive rehabilitation measures

As financial provision should be adjusted
upwards and downwards, regulation 7(6)
does not make sense. It should therefore be
amended in accordance with our
recommendation.

Regulation 7(6) only applies where there is an
adjustment identified in 7(2)(b). This regulation
also identifies that where such adjustment is not
necessary, that must be demonstrated.
Regulation 7(2)(b) relates to a consent in terms
of section 102 of the MPRDA. Therefore there
would be an EA required to be submitted to
support the amendment. This means that there
is already a holder and such holder, when
making the application, must reassess the
impacts of the amendment on their FP. If no

or to amend an EA contemplated in Correct, regulation 7(5) applies to applications
subregulation …….. for approval of the for consent through section 102 of the MPRDA
Minister. The applicant is not required and excludes amendments to EAs and EMPRs.
to submit the reviewed template and
spreadsheet for approval of the
Minister in respect of any
amendments to existing EAE/EMPR
however, any adjustment to the
financial provision as a result of
Not all amendments to the EA/EMPR will which an amendment must be dealt
impact on the existing financial provision. We with in terms of the annual review of
suggest that any adjustment in the financial the financial provision.
provisioning as a result of amendments to the
EA/EMPR be dealt with as part of the annual
financial provision review and audit process,
The amendments to the EA and EMPR are not
it is acknowledged that in the case of a new
included in requirement for a review of the FP as
this is already covered in the EIA process.
EA section 24P if NEMA, the financial
provision must be provided.
Harmony Gold Regulation 7(6) – The financial provision “where an adjustment is required to the It is not expected that with proper planning as is
Mining
can be adjusted upwards or downwards financial provision contained in intended that there would be major fluctuation up
Company
depending on the nature and extent of the subregulations (2)(b) the proof of or down of the financial provision.
existing environmental liability and the payment of the adjusted financial
efficacy of the annual rehabilitation provision must be submitted.
measures implemented.

MPRDA and does not apply to the
EMPR/EA associated with the
right/permit, and
2) Only applies to in circumstances with the
application for consent for an
amendment results in a new EA and
does not appear to cater for
amendments to the existing EMPR/EA.

8.2

8.
8.1

7.16

One of the major objectives of the FP
Regulations is to encourage and incentivise
concurrent rehabilitation as this reduces risk.
That is also the reason for identifying an annual
rehabilitation plan funded from the operational
budget. There is also a possibility to draw down
on funds to support final closure as from 10
years before closure which was not available
before and should incentivise earlier
rehabilitation.
Where the financial vehicle utilised is a The amendment has been made to cover the
financial guarantee, there will not be a replacement guarantee.
payment, but will rather be a
replacement guarantee.

amendment is required, then this is to be
demonstrated and where there is an adjustment
needed it is anticipated that the adjustment
would be an increase, as the amendment is to
include additional areas or minerals.

Regulation 7(6) - Where an adjustment is
required to the financial provision
contemplated in subregulation (2)(b), the
proof of payment of the adjusted financial
provision or replacement guarantee issued in
relation to the adjusted financial provision
must be submitted with the documentation
for an environmental authorisation in terms of
the Environmental Impact Assessment
Regulations.
REGULATION 8 – DETERMINING FINANCIAL PROVISION USING PLANS AND REPORTS
Harmony Gold Regulation 8 - See our comments above in
Point noted.
Mining
respect of the definition of “progressive
Company
rehabilitation” and regulation 7 which equally
apply in respect of this regulation 8.
ASPASA
Regulation 8 - requirements incur significant
The Regulations have been in revision for
costs to mines within our membership at a
several years now, the industry has been aware
time when no further jobs should be lost in
of the changes, and the principles have not

Insurance
Industry
Stakeholders

Mechanisms need to be established which
encourage concurrent rehabilitation and
access to funds during the life of the
operations to ensure that there is not a
greater rehabilitation obligation during the
end of life the operations when less funds are
available.

implemented. The Draft Regulations only
appear to allow parties to reduce their
financial provision where it is final
decommissioning and closure and only
where such measures are taken within the
final 10 years of operation. This does not
encourage holders to effect rehabilitation
sooner, during the life of the operation, when
more funds are available.

8.3

Thungela
Resources
Limited

Lastly, it has been specified that no
discounting can be applied in respect of the
determination and calculation of water

The
Proposed
Financial
Provision
Regulations refer to the term "based on
currently available technologies" when it is
unclear what these technologies would be
and what the requirements would be to prove
these technologies. Furthermore, there is no
clarity in respect of the quality of the water
that needs to be pumped and how this
pumping will be managed.

our economy. The change to the regulations
has a very short window of implementation,
up to 19 February 2024, and we implore the
Department to consider extension of the
implementation period. The rules changed
and not all the work done over the past five
years are still applicable.
Regulation 8 - The technology to be used
for the quantification and determination of the
water liability is not specified, nor is there
recognition (and subsequent reduction of the
water liability quantum) where a mining entity
has put in place measures to actively
address the water liability (including ongoing
water treatment and water management
measures). In this regard, the Proposed
Financial Provision Regulations, 2021
appear to envisage non- passive water
treatment mechanisms (such as a water
treatment plant) which is an expensive
option, and do not appear to contemplate
passive and proven water treatment
technologies.
With respect to clarifying the amount of water
that needs to be treated, this is the responsibility
of the holder as part of the rehabilitation
obligation.

In this regard, the introduction of
discounts and discounted rates for the
calculation and determination of water
liability should be considered.
Furthermore, the use of other water
treatment technologies should also be
permitted in addressing water liability.

The financial provision is based on the principle
that if the mine should close on a specific day
unexpectedly, that sufficient funds must be

The appendix identifies the requirement for off
the shelf ready technology to be applied. Should
passive water treatment technology be available
which can meet set water quality objectives, this
would be acceptable, but in the absence of
proven passive water treatment plants then
active water treatment through approved off the
shelf technology will be required.

Thungela recommends that the
provisions in the Proposed Financial
Provision Regulations which relate to
water liability be reviewed, taking into
effect the significant disadvantage that
the
introduction
of
onerous
requirements would pose to Thungela
and its operations.

changed substantially over these years. The
industry should have been preparing for the
implementation of the new requirements.
Sufficient time allowing for compliance will be
provided.

OPASA

ASPASA

Glencore

Department of
Environmental
Affairs
and
Development
Planning

8.4

8.5

8.6

9.
9.1

Glencore Coal submits that a reference Cannot see the reference to financial guarantee
to “financial guarantee” should be a which is out of place.
reference to “financial provision” in order
to be consistent with the reference to
“financial provision” in sub-regulation 4.

The implication is that Prospecting Right
(PR) holders and Mine Permit (MP)
holders must apply for the release of
their funds when they apply for their
right. There are some mining rights that
have been awarded for as little as 10
years too which would face the same
dilemma.

In terms of Regulation 8(1), it is
recommended that 8(1)(d) expressly
excludes the offshore exploration
activities listed in 3(2)(b) and 3(3)(b).

available to manage and rehabilitate the
environmental damage caused to that point.
Should discounting be allowed there would be a
financial gap and the State would need to
contribute to the funds, which is not acceptable.
The risks and volumes associated with water
treatment grow over time and the risk
assessment will consider the timing and volume
of water for treatment.
It is not possible for the oil and gas sector to be
excluded from the need to prepare plans, as
these plans and reports are the basis on which
the FP is calculated. Plans must be tailored to
the oil and gas industry through implementation.
Funds would be released only in relation to the
closure plans. Should a mine only have a life of
10 years or less, its closure would be scheduled
towards the end of that 10 years and any
withdrawal should be applied for with the
requirements of regulation 15 in mind.

REGULATION 9 – AVAILABILITY OF FINANCIAL PROVISION
Regulation 9(1), which states that the funds
This amendment has been affected as
for the costs required to implement the
recommended.
activities for annual rehabilitation through the
operational budget of the holder, is
supported. It is recommended that this

Regulation 8 - In terms of the MPRDA a
prospecting right is issued for 5 years and
may be renewed once for a period of three
years, the withdrawal of funds states in
regulation 15(1)(c) “the withdrawal
application is made within the 10 year period
immediately preceding the intended date
scheduled for final closure of the operations
identified in the approved final rehabilitation,
decommissioning and mine closure plan
contemplated in regulation 8(1)(i)(bb);”
Regulation 8(5) - When submitting the proof
of the availability of a financial guarantee
contemplated in subregulation (4),proof of
registration…….

Regulation 8(1) -

treatment liability. This is extremely onerous
when one considers the length of time that
the treatment of water liability will be
required, possibly throughout the duration of
the mining operations and post-closure.
Discounting should be considered in respect
of the water treatment and water
management liability.

Thungela
Resources
Limited

CER

9.2

9.3

Regulation 9(1) - should be to “progressive
rehabilitation” as this is what is defined in the
draft regulations. However, the intention here
does not appear to be completely clear. On
the one hand, it is clear that financial
provisioning must take account of annual
rehabilitation. On the other, regulation 9(1)
contemplates the availability of funds through
the operational budget of the holder. It would
appear that the intention is that provisioning
for annual rehabilitation must be provided
(probably most often in the form of a
guarantee rather than actual cash, to prevent
cash being unproductive) but that the cash
required for rehabilitation operations must in
fact be funded and provided for through the
holder's operational budget. This makes
sense in that the provisioning should be
secured in the event that it later appears that
annual rehabilitation was not in fact carried

Regulation 9(1) - Thungela is of the view
that the method of providing for annual
rehabilitation should be restricted to
Regulation 9(1) and therefore no financial
provision over and above that needs to be
provided for.

statement also be included in item 1
(General) of Appendix 1.
Definitive clarity is sought on this
discrepancy. Where adequate provision
is made for ongoing, concurrent liability
in the operational costs, there shouldn’t
be a requirement to also make financial
provision by way of the prescribed
vehicles for financial provision.

The intention is that the implementation of the
annual plan be facilitated annually through the
operational budget of the holder, so no
guarantee and no setting aside of funds, the
funds must be utilised to achieve the annual
rehabilitation plan activities. It is indicated that
progressive rehabilitation is achieved through,
amongst others, the annual rehabilitation plan,

Concurrent rehabilitation will reduce the need to
rehabilitate large areas at the end of the life of
the mine, However, there will always be a
working face to be rehabilitated and activities at
the end of the life of mine which relate to
rehabilitation that need to be taken care of.
Therefore the funds being used for concurrent
rehabilitation will not negate completely the need
for a lump sum towards the end of the mine when
shafts need to be closed and final rehabilitation
undertaken. These Regulations must also take
into account all mining types as some mines
cannot do significant progressive rehabilitation
through the operations for example a quarry.

9.6

9.5

9.4

Department of
Environmental
Affairs
and
Development
Planning
Insurance
Industry
Stakeholder

(a) a financial guarantee, a letter from the
financial institution confirming that it will issue
the signed certified copy of the financial
guarantee should the requisite authorisations
or rights be granted.

Regulation 9(2)(a) An applicant
contemplated in regulation 7(1) and
regulation 8(1)(a) and (b) must provide proof
of the availability arrangements made to
secure financial provision prior to the issuing
of the environmental authorisation in the
case of—

Regulation 9(2) - providing proof of
availability of the financial provision prior to
the issuing of the environmental
authorisation, is also supported.

out, meaning the Minister should be able to
access the secured provisioning in order to
deal with the annual rehabilitation which
should have taken place. If annual
rehabilitation does take place, then
presumably there is a rebalancing of the
amount of provisioning required by virtue of
the annual rehabilitation which has in fact
been carried out.
Harmony Gold Regulation 9(1) - As discussed in the
Mining
comments on regulations 2 and 6 above,
Company
regulation 9(1) requires a holder to “provide
funds for the costs required to implement the
activities for annual rehabilitation through the
operational budget of the holder”.
Support noted.

Annual rehabilitation must be achieved annually
so funds are not set aside for this. Closure is
then funded from the FP and the latent is funded
from the funds set aside for latent which are
separately calculated and identified.

Accepting copies of guarantees opens
the door for fraudulent activities in the
market. Holder gives the DMRE a copy
of the guarantee and gives the insurer
the original guarantee back, claiming
that he found alternative methods of

If the applicant is only to provide proof of
availability of financial provision prior to
issue
of
their
environmental The wording of regulation 9(2) has been
authorisation, in the form of a signed amended as suggested.
certified copy of the guarantee (if their
preferred method of financial provision)
when do they provide the original
financial guarantee to the DMRE?

Provided that regulation 6 is amended
as suggested, regulation 9(1) can
remain so that annual rehabilitation (and
thus progressive rehabilitation budget of
the holder, while the final rehabilitation
and rehabilitation of latent impacts is
provided for from the financial provision
itself.

9.7

OPASA

We have suggested that 9(2)(a) be
amended in order to align to 9(3), so that
prior to the environmental authorization
being issued, only proof of the
arrangements made to secure the
financial provision (in the form of a letter
from the financial institution) will be
required. We suggest below that the This has been amended as suggested,
original guarantee be provided by the
holder within 60 days of the granting of
the environmental authorization, instead
of a certified copy.
Regulation 9(2) The Proposed Clarity is requested on whether the The MPRDA requires that the EA is issued prior
Regulations now clarify that availability of issuing of an EA prior to the effective to the issuing of the right or permit.
financial provisioning comprises either a date of any such right.
signed certified copy of a financial guarantee
or a signed affidavit from the directors of a
closure rehabilitation costs confirming the
deposit of the approved sum.

The obligation for the applicant / holder
to provide the original guarantee to the The original guarantee has been requested in
DMRE must be included, given that the regulation 4(b) which is 60 days after receiving
DMRE requires the original guarantee in the authorisation.
order to make a demand.

provisioning. To the extent that proof of
the access to the guarantee is required
prior to the original being provided, we
would suggest that instead of a certified
copy of the guarantee, a letter of intent
issued by the financial intuition
confirming that it will issue the financial
guarantee should the requisite
authorisations / rights be granted should
be utilised.

9.10

9.9

9.8

The relevant amendments have been made to
secure the original guarantee 60 days after the
EA is issued or the right is effected.

”. It is recommended that a requirement Please see the amendment made under #9.6
be included that the holder must provide above.
such proof “prior to the commencement
of the development, but not more than
60 days after the effective date of the
right or granting date of the
environmental authorisation …”
Harmony Gold Regulation 9(4) - Rights under the MPRDA
The NEMA and proposed amendments to the
Mining
may only be granted once an environmental
Regulations have been amended to ensure that
Company
authorization been granted (see, for
this situation is corrected.
example, sections 17 and 23 of the MPRDA).
An environmental authorization may only be
granted in respect of any such rights, if

Regulation 9(4) - requires that “proof of the
availability of the financial provision” must be
provided within 60 days of the effective date
of the right or granting date of the
environmental authorisation (EA).
CER
Regulation 9(2) to 9(4) - what is provided
by way of proof of provisioning requires some
minor redrafting. As regards guarantees,
what should be provided is the original
document, since the beneficiary is the
Minister – Appendix 7 requires that the
original is surrendered when a claim is made,
so it must be delivered. If there is a specific
reason not to do this initially, then delivery of
the original must be dealt with in another
regulation and, at the very least, a certified
copy of a signed guarantee must be
provided, not a “signed certified copy”.
Insofar as closure rehabilitation companies
or trusts are concerned, the affidavit should
be accompanied by a certified copy of the
bank statement of the relevant entity,
showing the cleared funds held pursuant to
the deposit.
Department of Regulation 9(4) – provides that a holder
Environmental “must provide, within 60 days of the effective
Affairs
and date of the right or granting date of the
Development
environmental authorisation, proof of the
Planning
availability of the financial provision.

9.11

Insurance
Industry
Stakeholders

Practically, therefore, security must be
provided prior to the undertaking of any
activities occasioning an environmental
impact. A holder may not be able to
commence mining operations immediately
for various reasons (including force majeure)
but is nevertheless required to incur the cost
of making financial provision prior to
commencement
of
operations.
Consideration ought to be given to requiring
a holder to provide proof of having made
financial provision immediately before
commencement of operations.
Regulation 9(4)(b) - a financial guarantee or Original guarantee must be provided to
parent or affiliate company guarantee, a the DMRE. Copies of guarantees opens
the door for fraudulent activities in the

financial provision has been made (see
section 24P(1) of NEMA)(but in terms of
section 240 of NEMA, the Minister only must
consider the ability of the ability of the
applicant to make financial provision in the
consideration of an application for an
environmental authorization). This is also
the case in terms of the proposed regulation
9(2) (where the application relates to a
prosecting right or mining permit). But in
respect of a mining right, the proposed
regulation 9(3) requires proof of the
arrangements made to secure financial
provision, prior to the issuing of the
environmental authorization. Then, in terms
of the proposed regulation 9(4), a holder
must provide proof of having made financial
provision within 60 days of the effective date
of the right or the granting date of the
environmental authorization.

There would be an incentive to begin mining as
soon as the necessary rights are given which
does not sterilize the minerals but allows
immediate development of the reserves.

9.12

Insurance
Industry
Stakeholders

Regulation 9(5) – delete the subregulation.
When submitting the proof of the availability
of a financial guarantee contemplated in
subregulation (4), proof of registration of the
institution providing such a financial
guarantee in terms of the Financial Sector To the extent that the DMRE wishes to
Regulation Act, 2017 (Act No. 9 of 2017) limit the list of financial institutions from
must be provided.
which it is willing to accept guarantees,
a list of approved financial institutions
should be published and referred to in
the definition of ‘financial institution’, as
discussed in more detail above in

We note that there appears to be a gap
in that no obligation is placed on a holder
contemplated in regulation 7(1) and
8(1)(a) and (b) to provide proof of the
availability of the financial provision
(only on the applicants). In light of this,
and the proposed amendment to 9(2)(a)
above, we would propose that a new
subsection be included to require the
holder contemplated in regulation 7(1)
and 8(1)(a) and (b) to provide the
original guarantee within 60 days of the
environmental authorization being
granted. The numbering will thereafter
need to be subsequently amended.
Providing proof of registration every time
a guarantee is submitted, is additional
administration for the DMRE and
insurers.

The DMRE does keep such a list and provides
guidance through the authorisation process.

This was a requirement from the DMRE and has
therefore been included.

The section has been amended to include the
missing sections and to consolidate various
subregulations which were duplicated.

signed certified copy of the original financial market. Holder gives the DMRE a copy
guarantee.
of the guarantee and give the insurer the
original guarantee back, claiming that he
alternative
methods
of
(5) A holder contemplated in regulation 7(1) found
and regulation 8(1)(a) and (b) must, in the provisioning.
case of a financial guarantee being used as
financial provision, provide the original An obligation must therefore be included This has been amended to request the original
guarantee within 60 days of the
for the original guarantee to be provided as suggested.
to the DMRE.

CER

Thungela
Resources
Limited

Insurance
Industry
Stakeholders

9.13

9.14

9.15

The holder is allowed to draw down annually 10
years before closure based on providing
evidence of rehabilitation being done and
finances being paid out. Therefore, the funds
remaining is what is calculated each year as
being necessary for ongoing rehabilitation as is
necessary.
We understand that, to the extent that The amendment has been made as suggested.
the financial provision calculation results
in a decreased quantum of financial
provision required pursuant to the
adjustment calculation contemplated in
regulation 11, a financial guarantee may
be replaced with a lower value
guarantee.

The holder must continue to fund rehabilitation
until final closure the closure certificate is issued.

The requirements will be determined by National
Treasury on a case by case basis.

The requirement has been removed in regulation
10(4) where the requirement was duplicated.

Regulation 9(6) - The approved sum of the
financial provision must remain in place until
a closure certificate is issued, unless
withdrawals contemplated in regulation 15
are approved or replacement guarantees for
adjusted financial provision contemplated in
regulation 11 are provided, whereafter the
balance of the financial provision must
remain in place until a closure certificate is
issued.
The withdrawal mechanism in regulation
15 is not appropriate for guarantees (as The comment is noted.
discussed below), and therefore
provision must be made for replacement
with lower value guarantees to decrease
the quantum of the financial provision in
place pursuant to clause 9(6) in respect
of financial guarantees.

Regulation 9(6) - notes that the financial
provision must remain in place until a closure
certificate is issued. It is not clear to Thungela
how the actual closure will be funded if the
financial provision has to remain in place until
a closure certificate is issued which will only
be after the actual closure is attended to.

Regulation 9(5) - in relation to reg 9(5) and
10(4), proof of the applicable rating of the
financial guarantor must also be provided.

relation to the definition of ‘financial
institution’.
This reg (or a new 9(6), or in 10(5),
which seems to deal with the same
issues) must also provide that where a
parent or affiliate company guarantee is
provided, proof of rating, proof of
country of registration and proof of
connection to the holder should all be
provided.
This foreseeable duplication in funding
closure should be avoided and
therefore, this proposed regulation
should be reviewed. It should be made
clear that the mining right holder can
access the financial provision to attend
to undertaking closure activities or
reduce the financial provision as it
attended to such closure activities.

9.16

Minerals
Council

What would happen to the private trust funds
already set up by mining companies and how
would such a trust be impacted on the issuing
of a closure certificate to the beneficiaries
identified in the trust are further areas that
need to be addressed, If the Minister is to be
made a beneficiary in the case of a private
trust which appears to be what is envisaged

The detail of how such a state operated fund
is to be created (if it is not already in
existence) and administered and provide to
the holder, the broader sector and society the
necessary assurance that in the governance
thereof, there is transparency and visibility
over funds held therein and that funds are
being appropriately managed are key
concerns. This would include providing for
the necessary ring fencing within the state
trust fund of monies identified for closed
operations and any growth of these funds
being for the benefit of the closed operations
and the return of funds not used. No
indication is given as to what happens to
funds in the state trust fund other than
regulation 17(2) requiring the Minister to
keep a register.

Regulation 9(6)(7) of the proposed 2021
Regulations envisage the closure certificate
ending the holder’s obligation to have the
financial provision set aside and providing for
the funds set aside for post-closure risks
(referred to as provision for latent impacts) to
be transferred to the DMR”s operated trust
fund, these requirements would similarly
need to be aligned with the intent in the
empowering statutes mentioned above.

If the policy intent is that applying for or
issuing of a closure certificate under
section 43 is to be used as a trigger
event with regard to the financial
provision and inform the bringing to an
end of the holders” obligation to have
financial provision in place (which the
Minerals Council would support) and for
the transfer of financial provision for any
remaining latent risks to the state
environmental trust, thus this needs to
be much clearly articulated in the
empowering statutes (both the MPRDA
and NEMA). The proposed 2021 The amendment to allow for the transfer of funds
Regulations can then scope out the has been proposed in the NEMLA amendment.
details of how financial provisioning is
transferred once the closure certificate
is issued and whether there would be a
return of funds held in the state trust
should they not be used.

9.19

9.18

9.17

In the proposed regulations the continued
monitoring of latent impacts post closure and
after a closure certificate is obtained but it is
unclear at whose cost these monitoring
activities will be conducted and by whom. If
the holder retains responsibility this would be
iniquitous if all the funding therefore has been
transferred across to the Minister in
accordance with the proposed Regulations.
Harmony Gold Regulation 9(7) - Please see our comments Adjustments will need to be made to this
Mining
above under the definition of “latent
regulation based on our comments
Company
environmental impacts”
under the definition of latent
environmental impacts.
OPASA
Regulation 9(7) The Proposed In accordance with OPASA’s previous
Regulations now provide that once the submission, it is recommended that a
transfer certificate is transferred to the superfund is established that is
Minister, the Minister will be responsible for managed independently in respect of
undertaking
the
rehabilitation
and pooled funds that are transferred by the
management of latent impacts. This is in Minister.
accordance with OPASA’s previous
submission.
Insurance
Regulation 9(7) - Financial provision for A more detailed explanation of how this
Industry
rehabilitation and management of latent process is envisaged, since it is not
impacts must, on the issuing of a closure clear how the funds are to be paid to the
Stakeholders
certificate, be transferred to the Minister Minister.
closure rehabilitation trust contemplated in
regulation 10(1)(a) for the purposes of
undertaking
the
rehabilitation
and
management of latent impacts.

in the minimum requirements for a trust as
set out in Appendix 6 in 1.2.how would this
work? The Minerals Council does not support
the inclusion of the Minister as a beneficiary.

With the inclusion of payment being made the
rehabilitation trust contemplated in 10(2)(a) the
necessary clarity has been provided.

The proposed amendment to include the closure
rehabilitation trust contemplated in regulation
10(2)(a) has been included.

This is the intention but the FP regulations can
only facilitate this it cannot require it.

The comment is noted but no amendment has
been made to the definition of latent
environmental impacts.

10.
10.1

9.22

9.21

9.20

Regulation 9(7) - The provisions of
Regulation 9(7) read with Regulation 10(8)
could have financial massive cost
implications for mining companies such as
Thungela for example there may be
extensive water management obligations
which could be latent impacts post-closure
and therefore a massive financial transfer
would have to take place to the Minister.
It is not anticipated that funds will be returned to
the holder as only the necessary funds will be in
the fund to manage latent impacts. The expected
latent impacts would have been modelled and
assessed therefore the trust fund or closure
rehabilitation trust will be set at the correct level.

Clarity must be given in the Regulations
as to how the post-closing monitoring
obligations will be administered and
funded. Furthermore, clarity should be
given in regard to when the funds will be
returned to the holder.

The numbering has been corrected.

Once the funds are transferred to the Minister
the holder will receive a closure certificate and
will be able to close their business as the DMRE
will be responsible for the ongoing maintenance
of the rehabilitation efforts.

An amendment has been made to regulation
9(7) which clarifies that the funds must be
transferred into the rehabilitation trust
contemplated in regulation 10(1)(a).

It is not clear how the funds would be
transferred to the Minister and how the
funds would be administered. It is
furthermore not clear who will monitor
the potential latent impacts and how
they will be monitored and who will bear
the costs of such monitoring.

Finally, it does not appear to be required that
a financial guarantee may be used as a
financial vehicle for the costs associated with
mitigation, company should be able to
provide a financial guarantee for such latent
impacts whilst the mine is operational and
before closure as this is the most common
form of funding of financial provision. If there
is to rehabilitation and management of latent
environmental impacts. A be an obligation to
transfer cash to the Minister after closure
then the financial guarantee could then be
replaced by a cash transfer.
Thungela
Regulation 9(8) - requires a holder to track Clarity should be sought in the
Resources
financial provisioning available, including Regulations as to how the interaction
Limited
funds transferred to the Minister. It is not between the Minister and the mining
clear how a holder will track financial right holder will work.
provision if cash is being given to the
Minister. It is unclear how the Minister will
liaise with and report back to the mining right
holder.
CER
Regulation 9(9) - The reference in 9(9)
should presumably be to subregulations (2)
to (5).
REGULATION 10 – FINANCIAL VEHICLES
Department of Draft regulation 10 - Although it is
Environmental understandable that a single closure

Thungela
Resources
Limited

10.4

10.3

10.2

Affairs
and rehabilitation trust, administered by the
Development
Minister, is established, the concern is that
Planning
such a trust is to be used for both final
closure and monitoring, management, and
mitigation of latent impacts.
It is recommended that a reconciliation
of the financial provisions should be
Should the final closure cost be more than made after the final closure to ensure
anticipated, this will erode the funds available that the funds available for the
for latent impacts. What happens if the costs monitoring,
management,
and
of final rehabilitation and closure, exceed the mitigation of latent impacts, are
funds set aside for it? Although draft adequate.
regulation 15(2) confirms that no funds may
be withdrawn (for decommissioning and final
closure) from the amount set aside for the
management of latent impacts, how will this
be ensured?
Insurance
Regulation 10(1)(a) Where are details regarding the account
Industry
details for the trust administer by the
Minister to be found? There is a concern
Stakeholders
that, to avoid fraud and ensure that
deposits made by any party obligated to
make payment into such trust are made
into the correct account, in order for
such person to have fulfilled their
obligations, the details of such account
should be published.
Insurance
Regulation 10(1)(c) - Financial guarantee Wording of the financial guarantee is
prepared in the format as set out in Appendix prescribed. Can therefore delete fixed
Industry
7 other than a fixed term guarantee, in favour term guarantee.
Stakeholders
of the Minister; or
The requirement that it be in favour of
the Minister is already contained in the
definition of ‘financial guarantee’ and in
the prescribed wording. This can
therefore also be deleted.
CER
Regulation 10(d) - We are concerned about We submit that the risk associated, and
the inclusion of a parent or affiliate company lack of monitoring, control and access to
There is a need for parent or affiliate company
guarantees due to the high initial costs of oil and

The comment is noted, but it is felt that there is
no harm to leave this wording.

Each regional office has the account details and
they are made available to applicants on
request.

The calculation of the funds to be set aside for
the management of latent impacts is separate to
that of the final closure and rehabilitation plan.
Therefore the amount would be known and each
year the holder must send the calculation to the
Minister for approval.

International practice has shown that
corporate guarantees and the financial tests
that inform their acceptance are high risk
mechanisms and require a lot of information
to provide effective assurance. Third-party
methods provide more protection than

 Often do not accurately reflect company
health (often look at financial statements
prepared for other purposes);
 Are not guided or specified in legislation,
thus resulting in differing tests and financial
statements;
 Are time consuming;
 Are difficult to conduct on multi-level
companies because it may not be clear
which level of the company is responsible;
 Require specialists to assess the financials
due to the lack of corporate finance
expertise
within
the
authority
Department/Ministry; and,
 Create enforcement problems.

guarantee under Regulation 10(d), especially funds is especially concerning when we gas operations. National Treasury will provide
as it relates to exploration and production.
consider that it could be used in high- criteria for these vehicles.
impact exploration and production
What mechanisms will be used to monitor the cases. We therefore submit that this
availability of funds, how will those funds be subsection and allowance be removed
accessed and how will the amount be from the regulations.
reviewed on a regular basis? If the parent
company goes into liquidation or business
rescue, what are the mechanisms for
protecting the funds set aside? While selfinsurance mechanisms are relied upon in
international practice, experience has shown
that financial tests conducted for the
acceptance of a company guarantee:

Thungela
Resources
Limited

Minerals
Resources

10.5

10.6

Clarity is sought in respect of whether the
closure rehabilitation company contemplated
in the Proposed Financial Provision
Regulations, 2021 is indeed the closure
rehabilitation company envisaged in section
37A of the Income Tax Act, 1962. Especially
in light of the fact that the provisions of the
Income Tax Act, 1962 do not appear to
include financial provision for either annual
rehabilitation or water treatment liability.
Regulation 10 - There are several issues of
legal concern and practicality that arise about
the prescriptions regarding the creation and
operation of such trusts or companies as well
as about the format/minimum requirements
proposed in Appendix 6 for a rehabilitation
company or closure trust. The major concern
has been that there needs to be better
alignment between what is prescribed in
these proposed Regulations and what
section 37A of the ITA requires. Having the
Minister as a beneficiary as is contemplated

It appears that the closure rehabilitation
company envisaged in the Regulations will
be a closure rehabilitation company as
contemplated in section 37A of the Income
Tax Act, 1962 and the deductions provided
for in section 37A will be applicable.

company guarantees and ‘self-insurance
mechanisms’.
Regulation 10 - provides for an applicant or
holder to set aside financial provision using
one or a combination of among others –
closure rehabilitation company or closure
rehabilitation trust;

Reference to the Minister as a
beneficiary in the case of a private trust
or company should be removed.
Obligations which require of the trust or
company to obtain Ministerial consent
such as are contemplated in items 1.6.1,
1.7.1, 1.7.2 and 1.7.3 should be
removed in the minimum requirements
and to the extent that they need to be
catered for, they can for example, be a
requirement placed upon the holder
under its mining right or the MPRDA and

There should be alignment between the
provisions of the Proposed Financial
Provision Regulations, 2021 and section
37A of the Income Tax Act, 1962 insofar
as closure rehabilitation companies are
concerned.

The Minister does not sit on the board of the trust
fund and therefore is not able to engage in the
running of the board, This is the same concept if
a trust was set up to protect a child’s university

The Department obtained a legal opinion on how
best to protect the FP from claims during
bankruptcy. By identifying the Minister as the
beneficiary, some level of protection is provided.

There is no requirement to link the FP
Regulations to the Income Tax Act. The tax
arrangements are made independently from the
FP and it is the choice of the applicant/holder to
use a vehicle that provides tax benefits or not.

Investments and any indebtedness, (if debt is
even a possibility) made by the trust or
company must accord with what s 37A of the
ITA provides, and any interest must accrue
on the underlying investments made by the
trustees. This would also need to be the case
for the state trust and the proposed

in Appendix 6 item 1.2, creates a conflict of
interests. The Minister is furthermore
awarded a range of powers through the
consents required in proposals in Appendix 6
for example to vary the trust, to allow
withdrawals, and to order payments. The
power to control, manage and administer a
trust or company in terms of the Trusts Act
and/or the Companies Act, respectively, is
given to the trustees and the directors and
the law imposes certain fiduciary duties on
the trustees, or the directors and any
provisions contained in a trust deed or the
company's constitutional documents will be
void if they conflict. The Minister would lack
capacity and authority to control the affairs of
the trust or company, not being a trustee or
director in such entities. Even if the Minister
were to be made a trustee (which is not
supported for reasons set out below) there
would be a range of conflict of interests in
that role with the regulatory role outlined by
the proposed regulations. The requirement to
obtain the Ministers consent for the types of
issues identified above is impractical and
would frustrate the trustees or directors in the
execution of their duties in terms of the
Regulations, the trust deeds, the
constitutional documents, and applicable
law. 20

Interest will accrue in the fund but it has been
previously explained by the DMRE that they are
unable to share the interest accrued in such a
trust fund and would offset the administration
costs by the interest accrued.

consequences of non-compliance trust. Although the child is the beneficiary the
governed under the MPRDA or any child does not manage the fund.
other applicable law. Minerals Council
accordingly
recommends
such
provisions be deleted in the Appendix 6. The recommendation is noted but not supported.

10.7

SANRAL

The position of lawful rehabilitation trusts is
left uncertain or placed in jeopardy should
they not include the required prescribed by
Appendix 6.
Regulation 10(1) - Different methods of how
the requisite financial provision is made,
should be still allowed for SOEs instead of
only the instruments prescribed under
section 10(1) of the proposed Financial
Provisioning Regulations. For SOEs the
prescribed methods are impractical as they
require approval by the Minister of Transport
with the concurrence of the Minister of
Finance to further enable that which the
organisations are already mandated to
undertake. The methods are also inefficient
in that they require the same State to put
money in vehicles that are not interestbearing, instead of utilising the full allocation
for the already under-funded government
programmes. Practical experience has
proven that methods such as provision for
each mining area - borrow pit and quarry within the approved budget of the relevant
project, and implementing additional
controls, for instance, as was the case with
SANRAL, were adequate and met the intent
of the Regulations. SANRAL submits
therefore that SOEs should be regulated
differently for the financial provision in
contrast to private companies, thus enabling

regulation 10(2) should provide interest must
accrue therein for the benefit of the holders.
Whilst this interest is not payable directly it
must accrue and increase the quantum
proportionally to the beneficiaries.

It would also be possible for SANRAL to
approach the two Ministers for a blanket
approval based on the requirements of the FP
Regulations.

10.9

10.8

the country’s infrastructure programme to
proceed in an effective and resource-efficient
manner.
OPASA
Regulation 10(1) The Proposed It is recommended that:
Regulations now permit the use of a parent 1. Regulation 10(1)(a) should specify
or affiliate company guarantee.
the currency in which cash must be
deposited into the closure rehabilitation
This comprises “a National Treasury trust. It is recommended that the
approved, legally binding commitment, by currency is one which is agreed
the parent or affiliate company of the between the Minister and the holder or
applicant or holder, registered in a country applicant.
which is a signatory to the Convention on the
Recognition and Enforcement of Foreign Regulation 10(1)(c) should specify that
Arbitral Awards, 10 June 1958 (New York the financial guarantee be made subject
Convention) and has at least an investment to applicable financial sector legislation.
grade credit rating from an international
rating agency, who guarantees to fulfil See proposal made above in respect of
environmental liability obligations for and on “Parent or affiliate company guarantee”
behalf of the holder or applicant in question”. definition rating. South Africa’s credit
rating is below investment grade. A
The inclusion of this provision is accordance South African parent affiliate company is
with OPASA’s previous submission. therefore excluded from providing such
However, the definition of “parent or affiliate a guarantee. Furthermore, because the
company guarantee” necessitates the definition is premised on international
company having at least an investment ratings, it may also effectively exclude
grade rating. South Africa’s credit rating is private companies.
below investment grade. A South African
parent affiliate company is therefore
excluded from providing such a guarantee.
Furthermore, because the definition is
premised on international ratings, it may also
effectively exclude private companies.
Harmony Gold Regulation 10(2) - This is unreasonable and Delete regulation 10(2)
Mining
will dissuade any application or holder of a
Company
right or permit from depositing money into a
rehabilitation trust with Minister, effectively
DMRE has required this regulation based on
their implementation difficulties. The costs for
administering the trust fund can be offset by the
interest accrued.

If the rating of South Africa is low then this
cannot be used as a form of guarantee.

This has been incorporated as suggested.

These are financial details that can be agreed
upon before signing such an agreement.

10.10 CER

This will mean that the value of the cash
deposited with the Minister would decrease
every year in real terms because there would
be no interest paid to keep pace with
inflation. The implication is that additional
cash will have to be deposited each year if
only to maintain the required value of the
cash deposit. This would impose an unfair
burden on applicants and holders. It is also
likely that this burden will fall mostly on
smaller miners as they are most likely to opt
for the cash deposit as a vehicle because of
the costs associated with other options such
as trust funds and bank guarantees. A
potential remedy would be for the Minister to
undertake to ensure that all cash deposited
will grow at CPI at least. If the Minister places
all cash deposited into an interest-bearing
fixed deposit account, it should be possible

Owing to the erosion of money, any
applicant, holder or holder of a right or permit
should be entitled to the interest generated
from these amounts.
Regulation 10(2) - We are concerned that
the reading of Regulation 10(2) remains the
same – Where the financial vehicle used is a
closure rehabilitation trust contemplated in
subregulation (1)(a), [no interest] will be
payable by the Minister for any amounts
deposited in such a closure rehabilitation
trust. It is our view that this is contrary to good
practice and might be a disincentive to using
this vehicle.

removing one of the financial vehicles
available to applicants and holders.

DMRE has required this regulation based on
their implementation difficulties. Interest will
accrue and should be used to offset
administration costs.

10.11 SANRAL

If the goal of draft regulation 10(2) is to make
cash deposits unattractive thereby
discouraging their use altogether then it is
likely to achieve its goal. However, the clear
prejudice against small miners who have
limited access to the other financial vehicle
options will remain.
NEMA EIA Regulations exempt SOEs from
paying application fees for the environmental
authorization. The grounds for a
dispensation of exempting SOCs from
paying EIA application fees is to prevent
these entities exchanging money. The same
logic should apply. SANRAL and other
entities, as an organ of State exempted in
terms of section 106(1) of the MPRDA, are
excluded from the proposed Financial
Provisioning Regulations or alternatively be
allowed other methods as may be
determined. It is neither efficient nor effective
for SOCs to take money out of State coffers
without accruing interest for the entity in
question. If anything, the financial costs
(including opportunity costs) for State will be
undesirable.

for the interest on such an account to match
CPI whilst still being available to the Minister
if needed within a relatively short notice
period (e.g., 30-day notice deposits of
R25,000 or more at commercial banks
currently pay an interest rate approximately
equal to CPI). (This proposal is subject to its
permissibility under the PFMA or other
relevant requirements.)

The Minister should consider the
“Restrictions on guarantees and other
commitments” placed on public entities
in terms of section 66 of the Public
Finance Management Act, and the
implications of such restrictions to the
extent that they may hamper
compliance for such entities with the
proposed
Financial
Provisioning
Regulations. For instance, SANRAL as
a Schedule 3A is prohibited from raising
guarantees unless permitted by the
Minister of Transport in concurrence
with the Minister of Finance.
.

The comment is noted, but it does appear that
there are other options available for SANRAL
which would allow compliance. It is possible for
SANRAL to request permission from the two
Ministers to allow for guarantees.

Regulation 10(8) – Delete the subregulation.
A financial guarantee may not be used as a
financial vehicle for the costs associated with
mitigation, rehabilitation and management of
latent environmental impacts.

Regulation 10(7) - Regulation 10(7) raises
particular concerns for oil and gas
exploration or production.

10.13 CER

10.14 Insurance
Industry
Stakeholders

Regulation 10(4) - The financial guarantee
contemplated in subregulation (1)(c) must be
prepared in the format as set out in Appendix
7 and when making use of such a guarantee,
proof of registration of the institution
providing the guarantee must accompany the
template, spreadsheet, plans, report and
review required to be submitted in terms of
regulation 7, 8 or 11.

10.12 Insurance
Industry
Stakeholders

If the concern is the potential closure of
the mining company and non-payment
of premiums, we feel that this can be
mitigated by the Insurers themselves.
One option is that the financial
guarantee remain valid until the final
closure of the mine, whereafter all
‘latent’ funds will be transferred to the
closure rehabilitation trust administered
by the Minister by the applicant or

The DMRE does not accept financial
guarantees prior to their review of the
templates/ plans? Only once they
approve the templates/plans will they
accept the financial provisioning.
Requiring all of the documents utilised to
calculate the quantum is therefore an
unnecessary duplication and should be
deleted.
We submit that, the mechanism is too
risky, especially in relation to oil and gas
exploration and production, and should
therefore be removed as a mechanism
in the Section 10(1) list.
The insurance stakeholders are of the
view that there is no greater risk utilising
a guarantee as financial provision for
latent environmental impacts during the
life of the mine and prior to final closure
than any other financial vehicle. We
would therefore request that this
prohibition be removed.

The risk averse approach would be to have
funds set aside from which draw downs can be
made on evidence of rehabilitation having been
done. The funds that must be transferred to the

The input has been noted but the subregulation
not deleted. The reason for not allowing a
guarantee to be used to support the costs
associated with latent defects is to manage risk.
Once the holder has stopped mining they no
longer have a turn over from which they can pay
insurance instalments. The holder would also
need to utilise these funds to implement the
activities to monitor, manage and implement
post-closure mitigation. There would be no
advantage to having an insurance guarantee in
these circumstances. The risk of default is high
and once the operation has closed no alternative
arrangement would be possible.

The comment is noted but the oil and gas
industry require such a vehicle.

Proof of registration is unnecessary This duplication has been removed.
additional paperwork (as previously
mentioned in Reg 9 (5) comment)

holder, and the financial guarantee will Minister once the closure certificate is issued
then lapse.
must be accessible i.e. must exist in a form more
accessible than a certificate. One of the
If the regulations do not allow mining objectives of the FP Regulations is to allow for
companies to use Financial Guarantees closure and the holder to close up their
to provide for Latent Liabilities, mining operations. Should they still need to service
companies will be forced to immediately insurance policies this would not be possible.
transfer cash to either a trust or
rehabilitation company. These amounts
could be substantial (especially in the
case of existing open cast coal mines)
and could force companies into a
position where they have to raise
expensive capital which will effectively
be sterilised in the trust/rehabilitation
company. A number of our clients have
raised this as a concern as it would
negatively impact their ability to utilise
capital for ongoing investment. Allowing The comment is noted and an amendment has
mining companies to use guarantees been made to the transitional arrangement in
would enable them to build of the funds regulation 18(6) to allow for not only a payment
to cover latent liabilities during the plan but an arrangement where the holder
operating life of their mines, thereby needed to transition to another vehicle.
saving cost and freeing up development Therefore it will be possible to fund the trust for
capital, while adding no risk to the latent rehabilitation within a five year period.
The funds would be earning tax free interest due
DMRE
to the tax exemptions on rehabilitation trust
Applicants/ Holders are effectively being funds and would grow over time.
forced to have more than 1 method of
Financial Provisioning if their preferred
method is Financial Guarantees,
resulting in: additional costs of
administration and independently
audited Annual Financial Statements,
Trustee liability, restricted investments

Draft regulation 10(8) - Consistent with the
comment on draft regulation 9(7), this draft
regulation should be amended to also refer
to monitoring of latent impacts.

10.17 Harmony Gold Regulation 10(8) - This provision is illogical
Mining
and will dissuade holders from using financial
Company
guarantees in their financial provisioning Delete regulation 10 (8).
processes.

10.16 Department of
Environmental
Affairs
and
Development
Planning

10.15 Department of Draft regulation 10(8)
Environmental
Affairs
and
Development
Planning

There are existing financial guarantees
in the market which cover latent
liabilities for those applicants/holders
who early adopted NEMA. There is no
reason why a financial institution should
be disallowed to issue the financial
guarantee for latent. The requirement to
transfer the financial provision to the
Minister as per Regulation 9(7) will
remain in place and the financial
guarantee will only expire upon
compliance with Regulation 9(7).
The reference to regulation 6 should be
amended to refer to regulation 6(b) and
(c), as regulation 6(a) refers to
progressive rehabilitation that should be
covered as part of the operational
budget as required in terms of regulation
9(1).
It is recommended that the draft
regulation be amended to read: “A
financial guarantee may not be used as
a financial vehicle for the costs
associated with monitoring, mitigation,
rehabilitation and management of latent
environmental impacts”.
See comments on regulations 6 above.

and no interest on capital if deposited
into the DMRE Trust.

It will not be possible to use a guarantee for the
latent impacts as the objective of the
Regulations is to allow the mine to close its
business who would then be the third party for
the guarantee and who would be financing the
guarantee. Please also refer to the response at
#10.13.

Monitoring is identified in the Appendices and is
therefore not included in the body of the
Regulations as this is covered under
management.

The error has been corrected.

As there will be no possibility to finance a
guarantee after the closure of operations it is
imperative that arrangements are fully funded.

10.19 Minerals
Council

10.18 CER

The Minerals Council recommends that
these practical concerns should inform a
revised template for the guarantee or
allow some flexibility. Regulation 13
needs to be fleshed out or make specific
reference to the requirements in the
statutes as to when a claim can be
To not allow a financial guarantee to be used initiated by the Minister.
as the vehicle for such costs will
automatically exclude and limit the options Minerals Council submits that the
contemplated in regulation 10(1) for holders Regulations should be revised to
currently using only guarantees and will remove the restrictions on the use of
necessitate that in every such case a financial guarantee. If the intention is
“private” trust or deposit into the state trust that the restriction in the use of
would be needed for what constitutes a part guarantees relates to a post closure
of the financial provision. For various valid context, it should be a requirement that
reasons, the financial guarantee is the most when the closure certificate is applied
widely preferred vehicle for financial for/granted, the financial guarantee can
provision by the mining industry, therefore then be given up and replaced if
disrupting this practice without valid reasons necessary, by a depositing into the
presents serious implications for most mining state/private trust of that portion that is
companies which already have these needed to cover the costs for latent
guarantees in place.
impacts. It is noted that a parent or
affiliate company guarantee is a
Financial guarantee was not a term recognized form of financial provisioning
previously defined (although in the 2019 but only in respect of offshore petroleum
version it referred to the financial institution operations. Consideration should also
having to be registered in terms of the be given to expanding the provision of
applicable financial sector legislation). such parent or affiliate company
Reference in the definition to the institution guarantee in a mining context.

Regulation 10(8) We support the
provisions in Regulation 10(8) which provide
that a financial guarantee may not be used
as a financial vehicle for the costs associated
with
mitigation,
rehabilitation
and
management of latent environmental
impacts.
Regulation 10(8) – the Proposed 2021
Regulations reference is made to a financial
guarantee not being able to be used as a
financial vehicle for the costs associated with
mitigation, rehabilitation, and management of
latent environmental impacts.

The situation with the oil and gas industry
requires the consideration of a parent or affiliate
company guarantee and this situation of such a

It is not understood where the funds would come
from to convert from a guarantee to cash once
the operations are closed and there is no
turnover. These funds are significant as they
would include funds for water treatment and
would not be raised in a short space of time but
must be amassed through the operations.

The restriction on the guarantee is there to
ensure that once the mine closes and there are
no funds to support insurance premiums funds
are available to continue with rehabilitation
efforts until the risk threshold is met and the
closure certificate is issued. Please refer to the
response under #10.13 for more detail.

The circumstances under which a claim can be
made by the Minister have been outlined in
regulation 13(5) which is to effect the
rehabilitation obligation of the holder
contemplated in regulation 4. The Minister is
also required to provide reasons for the claim as
provided for in subregulation 13(5)(a).

Support noted.

The Department has worked closely with the
insurance sector when considering the format for
the guarantee and these concerns raised by the
Minerals Council have not been raised by the
insurance sector. Where they have had issues
we have addressed them through the various
iterations of the draft Regulations. In addition,
the Appendix was based on the original
documents used by the DMRE for guarantees
before.

No provision is made for an easier process of
replacing or changing guarantees (for
example if a lesser amount is required for set
aside because rehabilitation has been done
or changes need to be done in the context of
a change in ownership). There needs to be a
process outlined for this to happen.

The details required concerning the right
number and expiry date may not be
available at the time the guarantee is
obtained.

ii) In clause 1 of the template reference is
made to the aggregate maximum
amount (referred to there as the
“Guaranteed Sum”). In clause 2,
reference is made to the Guarantor
paying out a portion of this sum to the
Minister, on notice. Whilst it is
understood that this is trying to address
a partial payment scenario when a claim
is made, these provisions are not
standard as financial guarantees are
typically issued for a set amount of
provisioning. How would a partial pay out
of a guarantee work in practice?

i)

The template proposed for the financial
guarantee as contemplated in Appendix 7
which makes it prescriptive is problematic in
practice in the following respects:

capital intensive start to operations is not the
same for terrestrial mining which can build up
resources over time.

having to have an investment grade rating
from an international rating agency is a new
requirement and is not supported.

Clause 7 makes it an unconditional demand
guarantee irrespective of any claim or
dispute. This should be qualified to be
subject to clause 2 at least. The major issue
with claims (and this also informs how this is
reflected in the guarantee) relates to the
proposed regulation 13 and the Ministers'
right to initiate a claim against a financial
guarantee. Although the procedure as set out
in subsection (4) is clear, there is no
indication of what the trigger events are
which would warrant the Minister initiating
the claim. The Minister being dissatisfied with
the measures proposed is very open- ended.

Clause 4 creates further practical issues.
Usually when replacement guarantees are
issued, they are swopped out at the DMRE
and the old guarantees are cancelled and
returned simultaneously. Clause 4 seems to
imply that the issuance of a replacement
guarantee will result in the earlier guarantee
being cancelled and declared null and void
by implication. Without the physical return of
the earlier guarantees, this is going to cause
confusion.

iii) In clauses 3 and 5.1 the Minister could
claim on the financial guarantee by
presenting a copy if the original is lost.
Although the Minister indemnifies the
Guarantor for any direct loss incurred as
a result (where the original documents
not being returned and the Guarantor
pays over the Guaranteed Sum when it
should not have), these provisions open
the door for fraud and corruption.

In terms of trigger events, the FP Regulations
should not be read in isolation. The normal
monitoring and enforcement activities of DMRE
would apply before such an event was to
happen. Any claim without a process of
enforcement action would be challenged in court
and would not stand up to scrutiny.

The wording for replacement guarantees has
been drafted with input from the insurance
sector.

11.
11.1

The regulations indicate that a financial
guarantee may not be used for post closure
latent impacts and clarity is requested on
whether a trust fund would be an acceptable
vehicle for this purpose.

A trust fund for the purposes of post closure
latent impacts would be an acceptable vehicle in
terms of regulation 10(1)(a) and (b).

It is felt to be very risky for a mining operation to
not support their guarantee over time with
finances. As the mine moves towards closure,
finances must be amassed to ensure that final
rehabilitation and decommissioning can be
undertaken and that there will be funds to
support the activities associated with the
management of latent impacts.
With respect to the use of a guarantee to
manage the impacts associated with latent
impacts please refer to the response in #10.13.

The transitional provision which allowed for a
payment plan has been amended to also allow
for a transition where a change of vehicle is
required.

With respect to the use of a guarantee to
manage the impacts associated with latent
impacts please refer to the response in #10.13.

The conversion/dismantling of current trust
funds and the legal steps around current
There would be no reason to dismantle current
provisions are not clarified in the regulations.
trust funds.
It is recommended that these clarifications be
provided by amendments to the applicable
financial acts and regulations.
REGULATION 11 – REVIEW AND UPDATE OF TEMPLATES, SPREADSHEETS AND MASTER RATES
Harmony Gold Regulation 11 - Refer to the comments on Regulation 11(2)(a) must be amended This is not language which lends itself to
Mining
regulations 7 and 8, read together with the as follows: “ … must be finalized as soon compliance monitoring or to any certainty of
Company
content of regulation 11.
action. However a timeframe has been added,

10.21 Sasol

10.20 Glencore

Without a clear set of indicative trigger
events, this section may be open to abuse as
well as open the door to a demand on the
guarantee.
Regulation 10(8) – the restriction on the use Glencore Coal submits that the rationale
of a guarantee for latent environmental for excluding the use of a financial
impacts.
guarantee as a financial vehicle for the
costs associated with mitigation,
rehabilitation and management of latent
environmental impacts is not clear. To
not allow a financial guarantee to be
used as the vehicle for such costs will
exclude and limit the options
contemplated in regulation 10(1) for
holders currently using only guarantees
and will necessitate that in every such
case a “private” trust or deposit into the
state trust would be needed for what
constitutes a part of the financial
provision.

Glencore

CER

11.2

11.3

as
reasonably possible after the so the review must be concluded 6 weeks after
The regulation also states that the annual financial year end of the holder …”
the holder’s financial year end.
financial provision assessments must be
completed by no later than the end of the
financial year end of the holder. This is not
practical as Harmony’s financial provision is
subject to assessment and review by its
auditors after the financial year end and may
be adjusted thereafter.
Regulation 11 (1) – Annual review.
The reference to “internal specialists” is The situation under the MPRDA required an
to be welcomed however, it is annual review (now changed to biennial) which
anticipated that the review and update of would have needed to be done by external
the environmental impacts, closure consultants if there were not qualified personal
objectives and sustainable end state of able to undertake the review in the
land will only be undertaken by internal company/mine.
specialists where a holder is in a
position to employ such specialists as
defined. If not, the annual review and Surveying and engineering is a core requirement
update will have to be undertaken at of mining, it would be assumed that such
significant costs as a result of the professionals are employed in medium to large
implied obligation that the update and mining companies.
review will have to be outsourced.
Regulation 11(1) - We are concerned that We therefore propose that Regulation The comment is noted, however not amended,
annual reassessment as contemplated in 11(1) should read as follows:
the assessment/review is currently annually and
terms of draft regulation 11(1) is impractical,
is found to be useful to DMRE. The audit cycle
and that the effectiveness and thoroughness In line with the iterative process of has been amended to five years so there is no
of the process is compromised if the holder impact assessment and risk profiling, a rhythm but the two process run independently as
of a long-term right is required to undergo this holder must [annually] triennially review the review may be undertaken using internal
process on a yearly basis. Annual and update the template, spreadsheet, expertise and the audit is external expertise. The
reassessment that requires procurement, plans,
report
and
calculation five yearly audit allows the timeframe to coincide
investigation, analysis and revision will lead contemplated in Regulation 7 or 8 with a with the audit of the EMPr.
to an endless (and possibly fruitless and view to re-assessing.
ineffective) cycle of reassessment. We
therefore recommend a triennial (i.e. 3yearly) assessment and review by a
competent team of specialists to ensure a
better plan, improved outcomes and hence

CER

Sibanye
Stillwater

Thungela
Resources
Limited

OPASA

11.4

11.5

11.6

11.7

We think that the reference to The reference to land has been removed as
sustainable end state in draft regulation suggested.
11(1)(c) has inadvertently been limited
to land, and that this needs to be aligned
with the definition.
It has been indicated that the audit required
under regulation 11(2) is not a financial audit but
rather an audit of the engineering and
environmental aspects.

The listing of the company does not affect the
audit as required in the FP Regulations as this is
an audit of engineering and environmental
factors and not a financial audit. As a listed
company Thungela will be required to attach the
audit undertaken in terms of the Companies Act.

The frequency of these audits may prove to
be problematic for holders of prospecting
rights, which are issued for an initial period of
five years and renewed for a further period
which may not exceed three years.
Regulation 11 (4) The Proposed It is requested that the 60-day period set The time period has been amended as
Regulations now provide that the review out in 11(4) be extended to 90 days, requested.
contemplated in this regulation must be

The Regulations further state that we only
need to have this audited every 3 years. It is
unclear whether this will be different for a
listed company such as Thungela.

Regulation 11(2) - A 3 yearly audit cycle is
welcomed, it is however important to clearly
define the requirements of such an audit.
Annual financial audits are undertaken on the
financial provisioning and requirements
between the 2 audits should be aligned to
prevent duplication or to rather reduce the
audit to only 1 audit.
Regulation 11(2) - It is unclear what the Clarity should be provided in this regard. There is no requirement for peer review, the
implications are of using ”internal
review is identified in regulation 11(1).
specialists”. It is not clear whether this will
need to be peer reviewed and how this
impact the auditing process

more accurate financial provision, with a
discretion to reduce this to an annual
requirement where appropriate (for example,
where the mining permit is for a maximum of
three years).
Regulation 11(1)(b) - refers to closure
objectives and these have not been defined,
nor how they relate to the sustainable end
(use).

12.
12.1

11.8

The method of calculation has changed
and therefore the guarantee value could
potentially decrease from 2015
guidelines. This substantiate allowing
replacement guarantees to be issued to
replace higher value guarantees with
lower value guarantees.

The definition of audit indicates that the audit
must be undertaken by a team of specialists and
the definition of specialist make it clear that

This is correct the guarantee can be replaced
with a guarantee of a lower value where the
lower amount has been calculated in line with
the requirements of the FP Regulations.

A financial guarantee is not amended The wording has been amended as requested.
but replaces previous guarantees. This
is already provided for in paragraph 4 of
the template guarantee wording
attached as Appendix 7.

Pursuant to our meeting on 30
September 2021, we understand that
guarantees of lower amounts will be
accepted following the adjustment of the
financial provision, should the required
amount decrease. This has been
catered for in our comment on regulation
9(6).
REGULATION 12 – AUDITS AND RELATED REQUIREMENTS
Department of Draft regulation 12 - This draft regulation It is recommended that the draft
Environmental relates to audits to be conducted every 3 regulation be revised to clarify that the
Affairs
and years. The 3-year period is supported.
auditor must have the required

Insurance
Industry
Stakeholder

The 30 day period previously provided for in
respect of this regulation has now been
extended to 60 days in the Proposed
Regulations.
Regulation 11(4)(c) - submit to the Minister
for information the proof of payment of the
adjusted financial provision or the amended
replacement guarantee.

Furthermore, the Proposed Regulations now
clarify that this review can be undertaken by
internal specialists.

finalised no later than the financial year end given the potential quantum for such
of the holder.
financial provision.

OPASA

Glencore

12.2

12.3

Development
Planning

It also follows that the proposed 2021
Regulations require an annual review
and update, auditing of the scientific and
engineering acceptability of the
measures and the adequacy of related
costs associated with compliance with
the proposed 2021 Regulations which
ought to be undertaken every three
years together with the auditing
requirements in regulation 34 of the EIA
Regulations, 2014 of the environmental
management programmes and plans
which should generally occur on a five
yearly basis.

Regulation 12(1) - The Proposed
Regulations now require that the template
spreadsheet, plans, report and calculations
must be audited. In the Previous
Regulations, an audit of the annual
rehabilitation report, final rehabilitation and
commissioning report and environmental risk
assessment report be conducted on an
annual basis.
It is further proposed that the
Regulations explicitly provide for rights
granted under the MPRDA, as opposed
to only permissions.
Regulation 12 The definition of “independent”
precludes the use of a specialist or
specialist team from a parent or affiliate
company.

environmental expertise to review the
assessment and risk profiling that was
conducted by internal specialists as
envisaged by regulation 11(2)(b).
It is proposed that the audit requirement
be extended to every five years. A
requirement to audit every five years
would align with the Regulation 34 audit
requirements, which include a review of
the
Environmental
Management
Programme.

The regulation has been amended.

The term permission has been removed and
replaced with permit or right.

The audit requirements have been amended to
five year intervals to coincided with the EMPr
review.

environmental and engineering expertise are
required.

12.4

Mineral
Resources

Regulation 12 - provides that a holder must,
with the audit report contemplated in subregulation 12(2)(c), where relevant, submit to
the Minister, the annual audited financial
statements. The audit of financial statements
requires an audit by financial auditors that
would clearly have to be in line with the
financial reporting requirements of IFRS and
global reporting standards. Any reporting of
environmental liabilities in these financials
ought to align with what the reporting
company has made by way of provision in
terms of the Proposed 2021 Regulations.
The IFRS (International Financial Reporting
Standards) provide for a global financial
reporting language (global accounting
standards). In SA IFRS Standards are
required by the Companies Act regulations
and JSE listing requirements. Auditors
Reports must comply with IFRS. It prescribes
what must be recognized as company
assets, liabilities, income, and expenses,
how to measure these and present them in a
set of financial statements. The IFRS and
International Accounting Standards (IAS 37),
do not allow for reporting provision for future
expense and liability in the same manner
expected by these proposed regulations and
the liability calculated in terms of these

Glencore Coal submits that the layers of
audits required places a significant
resource and cost burden on holders
and recommends that the audit
requirements in the respective bodies of
legislation be coordinated and aligned in
terms of expectations and auditing
timeframes.
Minerals Council recommends that the
regulations be amended to remove the
requirement for the submission of
audited financial statements to be made
as part of the financial provisions’
assurance process.
The comment is noted but not supported, there
are no costs associated with this good practice.

The comment is noted and the timeframes
revised to have an internal review annually and
an audit every five years to coincide with the
audit of the EMPr.

12.8

12.7

12.6

12.5

proposed regulations will be different to that
reported in financial records. IFRS, provision
can only be raised if a current liability exists
as a result of a past event – no future
potential liabilities are allowed to be
recorded. This remains a concern as the
financial statement audit and the “technical”
audit will not be consistent.
CER
Regulation 12(1) - We support the proposed
time frame for conducting of audits provided
for in Regulation 12(1) to be done on a
triennial basis. We are however concerned
with the provision under 12(2)(a) that makes
provision for the audit process to be
concluded in a period not exceeding 36
months.
CER
Regulation 12(2) - The audit referred to in
draft regulation 12(2) should be to a review
by independent specialists of the scientific
and engineering acceptability of the
measures and the adequacy of related costs
associated with complying to the provisions
of these Regulations, following inspection on
site. The team must understand, for
example, biological succession paths.
Department of Regulation 12(2)(a) - A reference to “three
Environmental years” (as opposed to 36 months) would be
Affairs
and easier to understand.
Development
Planning
Harmony Gold Regulation 12(2)(a) - The effective date will
Mining
vary from right to right which makes it
Company
impractical for the audits to be conducted
within this period. Harmony reviews and
assesses its financial provision collectively
based on its financial year and assessments.
The effective date reference is impractical.
The timeframe to begin the audits is 60 months
so this should allow for the timeframe to fall
within the audit cycle, once you are within the
audit cycle the audit is required every five years
from the first one.

It is recommended that the reference to It is not thought necessary that the timeframes
“36 months” be changed to “three years” be written out however the timeframe has
changed to five years.

It is indicated that the audit is not a financial audit
but an audit of the technical and engineering
aspects.

This time period should be reduced to The timeframe has been amended to 60 months
12 months as it would mean that the as this is the start of the audits, they will then be
audit process may otherwise conclude five years from that date.
too late - 6 years after the fact.

13.3

13.2

13.
13.1

REGULATION 13 – CANCELLATION AND CLAIMING AGAINST FINANCIAL PROVISION
Harmony Gold Regulation 13(1) - Notwithstanding this Amend Regulation 13(1): “In the event This is a very risky situation to have the
Mining
obligation, regulation 13(2) requires the that the financial institution intends to insurance company cancelling their guarantee
Company
holder to also notify the Minister and the cancel a financial guarantee or parent, therefore the Regulations need to make
Minster of Environmental Affairs of the or affiliate company guarantee which provision for DFFE who have a responsibility for
intended cancellation.
supports a financial provision, the the environment to be aware and to take steps
financial institution or parent or affiliate to ensure that an alternative situation is put in
The notice in these instances is duplicated, company must communicate its place to protect the environment and the State.
there is no contractual relationship between intentions, by registered mail, at least six
the financial institution and the Minister / months in advance to the holder, the
Minister of Environmental Affairs. It is Minister and the Minister responsible for
adequate for the holder of the holder of the environmental affairs.
right or permit to notify the relevant
authorities.
CER
Regulation 13(1) - We submit that in terms We propose instead a requirement that This has been considered but not incorporated
of draft regulation 13(1), notice of intention to notice be given by electronic mail [and as it may go to an unanswered mail. Provision
cancel or withdraw a financial guarantee setting up an email address specifically has been made for the documents to be hand
should not be communicated to the Minister for this purpose] and by hand-delivered delivered on the basis of other comments.
by registered mail as there is a risk as to mail.
whether registered mail will actually come to
the Minister’s attention timeously or at all.
CER
Regulation 13(1) - The drafting of 13(1)
We propose the following wording:
needs revision.
“13(1) In the event that a financial
institution which has provided a financial
guarantee, or a parent or affiliate Hand delivery has been included as suggested,
company which has provided a parent or this is also included in Appendix 7.
affiliate company guarantee (in each
case which supports a financial
provision) intends to cancel the
applicable guarantee, the financial
institution or parent or affiliate company
must communicate its intentions, by
hand delivered mail and electronic mail,
at least six months in advance to the

CER

OPASA

Insurance
Industry
Stakeholders

13.4

13.5

13.6

Regulation 13(1) - In the event that the
financial institution intends to cancel a
financial guarantee or parent or affiliate
company guarantee which supports a
financial provision, the financial institution or
parent or affiliate company must
communicate its intentions, by registered
mail written notice at least six four months in
advance to the holder, the Minister and the

Financial guarantees are typically backed by
an indemnity issued by an applicant or
holder. If the indemnity lapses, the financial
guarantee lapses automatically.

Regulation 13(1) - There is a problem where
the guarantor is foreign, since it will not be
bound by the provisions of the regulations, so
the offences relating to regulation 13 will be
without consequence. Nevertheless, these
provisions are partially included in the terms
of the financial guarantee (Note: there is no
template for the parent or affiliate guarantee)
so that there is at least a breach and
consequent damages claim if the provisions
are not adhered to.
Regulation 13(1) The Proposed
Regulations now require 6 months advanced
notice in the event of a cancellation of a
financial guarantee or parent company
guarantee.

Additional wording has been included to indicate
that the parent company may not withdraw the
guarantee until the holder is able to demonstrate
to both Ministers that alternative arrangements
have been put in place.

In terms of Regulation 19(4), The amendment has been made to the manner
contravention of this provision of notice but not the timeframe.
constitutes an offense. However, in light
of the fact that the cancellation period is
prescribed, and that non-compliant
cancellation is therefore not effective,
we are of the view that a criminal
sanction for non-compliance is
inappropriate. The six month period is

It is proposed that, in respect of or all
notices, allowance be made for same to
be sent by email, together with
registered couriers, in addition to any
registered mail requirement.

It is therefore recommended that in the The amendment has been effected as proposed.
case of a financial guarantee that
notification occurs as soon as the
financial institution becomes aware of
the termination.

(The same issue around registered mail
should be changed in Appendix 7.)

holder, the Minister and the Minister
responsible for environmental affairs”.

Thungela
Resources
Limited

Insurance
Industry
Stakeholders

13.7

13.8

Regulation 13(2) - What happens if the
holder does not receive the notification, or
does not give notice of the Minister as
required? We are of the opinion that the
notice from the bank or financial institution
triggers the cancellation of the guarantee and
failure by the applicant, holder or holder of a
right or permit to notify the Ministers again
will have no impact on the withdrawal.

Regulation 13(1) and (2) - requires both the
financial institution and the holder to provide
6 months notice to the Minister of their
intention to cancel a guarantee – it is not
clear why both parties would need to
communicate the cancellation.

Minister responsible for environmental
affairs, delivered to their delegates at the
office at which the financial guarantees held,
who shall confirm receipt by countersigning
such notice.

There needs to be a long lead time for the DMRE
to act should the notice be given of the
withdrawal of the FP. It has been noted
elsewhere that holders rely totally on guarantees
to support their FP, noting the amounts involved
with rehabilitation the withdrawal of a guarantee
We suggest that the addresses to which without a replacement measure being in place is
the notice must be delivered to the absolutely necessary.
Minister and Minister responsible for
environmental affairs should be
published to ensure that the notice is
provided to the correct addresses. The Department has a website and the address
Registered mail is unreliable, we is on the website.
propose hand delivery at a specified
regional office and the Minister (or its
delegates) to counter sign acceptance
Wording has been included to address the
for the notice period to start.
suggestion.
Clarity is required of the intended The notice period is to allow for DMRE to set in
purpose of this requirement.
motion a process to ensure that an alternative
arrangement is set up. Please also refer to the
Furthermore, specific timeframes response to #13.6. The obligation of the financial
should be prescribed in respect of when institution is in the case that the holder does not
the Minister's decision on the alternative act accordingly.
arrangement must be received.
The timeframe is provided in regulation 13(2)(b).
One notice to the Minister responsible We reiterate that the withdrawal of the guarantee
for mineral resources alone should would set in motion a very risky situation, given
suffice.
that it has been identified in these comments that
most holders make use of guarantees to support
We are also of the opinion that (a) the entire liability of FP. Notification of the two
creates an unnecessary burden on the Ministers is regarded as being reasonable and
holder. The Minister responsible for the timeframe is also reasonable to allow
mineral resources should already have alternative arrangements to be made in good
a copy of the notice and there should be time.
no obligation to bring the notice under

very onerous on insurers, and is not
justified when client has 67 days to
substitute the financial provision. We
propose having a notice period of 4
months instead.

13.9

Insurance
Industry
Stakeholders

(a) If the funds have already been paid by the
financial institution or parent or affiliate
company, the funds must be returned to the

(a) Call on the financial guarantee or the The follow-on wording of the
parent or affiliate company guarantee in subregulations does not make sense for
terms of subregulation (5) and (6);
(d). We would suggest introducing a
new subregulation below (3) (being a
(c) Release the financial guarantee or parent new (4)) to deal with circumstances
or affiliate company guarantee to the where an alternative arrangement is
financial institution contemplated in made after a call on the guarantee has The amendment has been made as suggested.
paragraph (b) or within 7 days of a been made. The sub-regulations will
satisfactory alternative arrangement having then also need to be renumbered.
been made by the holder, and
A call on the guarantee should still follow
(d) Should the holder provide an alternative the proper process identified in
arrangement which is to the satisfaction of subregulation requiring notice (currently
the Minister, the funds must be returned to numbered 4, but which on our proposed
the financial institution or parent or affiliate amendments will be renumbered (5)).
company within 21 days of approval of the
holder’s alternative arrangement.
What happens in the event that no
replacement is found, and the guarantee
(4) Following a call on the financial guarantee is called by the DMRE and the financial
or parent or affiliate company guarantee institution pays over the financial
contemplated in subregulation (3)(a), should provision to the DMRE? Will the The amendment has been made as suggested.
authorisation
be
the holder provide an alternative environmental
and
applicant/holder
arrangement which is to the satisfaction of suspended,
penalised?
the Minister:

Regulation 13(3) - Where an alternative
arrangement contemplated in subregulation
(2)(b) is not received by the Minister within 67
days contemplated in subregulation (2), or
should the Minister be dissatisfied with the
alternative arrangements the Minister must –

his/her attention again within 7 days of
the original notice.
We would suggest broadening the
application of this subregulation to
circumstances where the Minister is
dissatisfied with the alternative The wording has been included as suggested.
arrangements provided (which it seems
was already the intention).

13.11 Insurance
Industry
stakeholders

13.10 OPASA

(a) the reasons for such claim; and
(b) an instruction that the holder, the parent
or affiliate company, liquidator or business
rescue practitioner provide to the Minister a
plan indicating the measures to be taken to
mitigate and rehabilitate the environmental

Regulation 13(4) - (45) In the event that the
Minister wishes to initiate a claim against the
financial guarantee or parent or affiliate
company guarantee to effect the
rehabilitation obligation on behalf of the
holder, the Minister must provide the holder,
and the financial institution, parent or affiliate
company, the liquidator or business rescue
practitioner with written notice of the intention
to initiate a claim, which notice must include-

(b) if the funds have not yet been paid by the
financial institution or parent or affiliate
company, the Minister must release the fund
guarantee within 7 days of a satisfactory
alternative arrangement having been made
by the holder.
Regulation 13(3) The Proposed
Regulations now exclude reference to
remediation in the context of the Minister
instituting a claim against the financial
guarantee or parent or affiliate company
guarantee.

financial institution or parent or affiliate
company within 21 days of approval of the
holder’s alternative arrangement (unless
such funds have already been disbursed by
the Minister in carrying out the rehabilitation
obligation of the holder); or

In light of the fact that the triggers have
been removed from the template
guarantee wording, such triggers must
be included in the regulating dealing
with the circumstance in which the
Minister may make a demand on the
financial guarantee. We propose that a
new sub-regulation should be inserted
below the currently numbered (4)
dealing with the circumstances in which
the Minister is entitled to make a

This regulation deals with claiming once being
notified that there is a cancellation. Regulation
13(5) deals with the claiming in the case of the
Minister wishing to effect the rehabilitation, and
the regulation has been amended to indicate that
this is in the event of the holder not meeting their
rehabilitation requirement.
We propose that the notice should be The amendment has been made as proposed.
sent to the holder and to the financial
institution, parent or affiliate company,
the liquidator or business rescue
practitioner.

It is recommended that this provision is
applicable only where the holder fails to
initiate
actions
to
rehabilitate
environmental damage.

a) ceased carrying out the operations in
respect of which the financial guarantee
or parent or affiliate company guarantee
was issued for the period of at least a
year;
b) failed to commence or execute its
rehabilitation obligations as described in
any document prepared in terms of these
Regulations, despite having been given
notice that it is required to do so;
c) failed to provide a satisfactory plan as
contemplated in subregulation (4)(b), or
has failed to execute such plan; or

(b) the holder, liquidator or business rescue
practitioner has:

(a) the holder has become subject to an order
of court placing him/her/it in or under
sequestration or liquidation (in any case
whether voluntary or compulsory, provisional
or final) or any jurisdiction in relation to the
applicant or any analogous order is granted
or resolution taken in any jurisdiction in
relation to the applicant or holder; or

damage, providing actions and timeframes demand on the guarantee. The new
for implementing such actions, within 60 insertion will be subregulation (6), and
days of receiving the notification.
the subsequent subregulations will be
renumbered.
(6) Subject to compliance with subregulation
(5), the Minister may initiate a claim on a The introduction of the triggers aligns
financial or parent or affiliate company with the purpose recorded regulation
guarantee in order to effect the rehabilitation 2(c).
obligation on behalf of the holder where-

Although it is implied in the current
subregulation 13(4) that the Minister
must effect the rehabilitation obligations
on behalf of the holder, this is not made
expressly clear, and no timeframe is
provided. In order to ensure that the
necessary rehabilitation is carried out
timeously (but without imposing a
specific time limit), we propose inserting
an obligation to carry out such
and the Minister must thereafter effect the rehabilitation within a reasonable period.
rehabilitation obligation on behalf of the This aligns to the purpose recorded
holder or applicant within a reasonable regulation 2(c).
period following the deposit of such funds.
Should the financial institution or parent or Non-compliance with this provision by a
affiliate company fail to make payment on or financial institution constitutes a criminal
before the due date therefor, the outstanding offence, in terms of regulation 19(4). We
amount will accrue interest at the prime are of the view that such criminal liability
lending rate.
is inappropriate, and that the same aim
may be achieved by levying punitive
interest on any late payments.
13.13 Insurance
Regulation 13(7) The concern is that no timeline is given
for when rehabilitation will have to
Industry
commence. This means that the
Stakeholders
Minister can merely report back for
many years that no rehabilitation has
been done. This concern would be
addressed if the proposed amendment
to 13(6) above were effected.
13.14 Harmony Gold Regulation 13(17) - In
addition to
Mining
accounting for its use of the financial
Company
provision, the Minister must be liable and/or
responsible for the measures taken. To the

13.12 Insurance
Industry
Stakeholders

(c) the holder has failed to provide a
satisfactory alternative arrangement for
financial provisioning as contemplated in
subregulation (2)(b).
Regulation 13(6) – Add the following
additional wording to the subregulation.
When the Minister has called on the financial
guarantee or parent or affiliate company
guarantee, the financial institution or parent
or affiliate company must deposit the funds
so called upon into the closure rehabilitation
trust contemplated in regulation 10(1)(a),
within 30 days,

The Minister would only undertake the
rehabilitation should the holder not do so after
having been requested to do so. In the case of
such a default there should be consequences to

The comment is noted.

This proposal has been considered but not felt to
be appropriate. There must be payment and
there is no possibility that the parent or affiliate
company should fail to make payment,

13.15 Sasol

Current International Accounting Standards
(IAS37). For making liability provisions
provides for three outcomes in an
assessment. The first is to provide if you are
certain about the liability and the solution
thereto, the second is to do nothing if there is
no liability. The third is to disclose where you
are uncertain of the liability or uncertain as to
the solution to the liability. This third outcome
is critical as it allows the company to disclose
liabilities that they are uncertain about, which
in turn provides them the opportunity to do
the required work/modelling/monitoring to
prove whether the risk is real or not. The

The holder should not be uncertain about the
liability. The latent impacts can be determined
through modelling and risk assessment.

Once the holder has received the closure
certificate in terms of the MPRDA the liability
passes to the State.

The management of the finds after closure is
not clear. For example, will the funds be
ringfenced for a particular mining right, or will
the DMRE pool the money and use as they
see fit? The tracking of spending on
rehabilitation will be essential to avoid the
mismanagement of funds.

If the funds are ceded to the Minister at
closure and the latent impacts do not
manifest it is not clear what happens to the
funds. Clarity is requested on whether there
will be a time limit for latent impacts to occur,
or will the provision remain with the
department and for what purposes these
monies can be used for.

the holder and there should therefore be no need
to adjust the FP. DMRE will contract out the
rehabilitation work through a contract that would,
as all contracts do, have penalties for substandard work or non-payment for sub-standard
work.
The latent impact must be determined through
modelling so the likelihood of the occurrences of
these impacts is probable.

extent that the measures taken are
inadequate or defective, the Minister must be
held to account and/or the financial provision
must be adjusted.

Insurance
Industry
Stakeholders

Mineral
Resources

15.
15.1

15.2

14.
14.1

The applicant / holder would potentially
be able to decrease its premiums or
access funds held by the financial
institution, depending on the terms of its
agreement with such financial
institution, in circumstances where the
guarantee issued is replace with one for
a lower value, and the higher value
guarantee lapses, as contemplated in
the amendment proposed for regulation
9(6) and the understanding that the
replacement guarantee contemplated in
regulation 11(4)(c) may be for a lower
value.
Regulation 15 - contemplates withdrawal of Minerals Council submits that the The comment is noted but not supported. Every
funds will be allowed in limited Regulations be revised to remove the comment received from a mining company has
circumstances. There is a concern that some 10-year period immediately preceding identified that the requirements of the FP

A withdrawal contemplated in terms of
this regulation is therefore not possible.

REGULATION 15 – WITHDRAWAL AGAINST FINANCIAL PROVISION
Regulation 15(1)(a) - No holder may Withdrawal of funds from the financial The understanding about replacing guarantees
withdraw funds, or allow funds to be institution product as contemplated in in line with reduced costs is correct.
withdrawn, against the financial provision set this regulation will not directly provide
aside in the financial vehicles contemplated funds to the holder or applicant, as the
in regulation 10(1)(a), or (b) or (c) unless— beneficiary of the financial guarantee is
the Minister, and not the holder or
applicant.

current draft regulations are not clear on
whether the disclosure outcome would be
allowed and how it integrates into the
financial provision reporting and clarity on
this matter is requested.
REGULATION 14 – CLAIMING AGAINST A CLOSURE AND REHABILITATION COMPANY

15.3

Sibanye
Stillwater

Companies for example that may have
overprovided because of the previous regime
relating to financial provision may wish to
drawdown funds at an earlier stage to fast
track concurrent rehabilitation efforts to
reduce final liability or to facilitate closure
activities outlined in the rehabilitation and
closure plans. The information that the
regulation proposes accompany the
application as proof would be information
already in the hands of the Minister because
of the plans and reports needing to be
submitted by any holder on an annual basis.
Minerals Council fails to understand the
basis and the rationale for an obligation to
notify National Treasury after receiving
approval to withdraw unless it is in the case
of the trust. The ability to withdraw funds is
further curtailed by the restriction that
disallows funds set aside for the
management of latent impacts to be
withdrawn. The Minerals Council is of the
view that there are unnecessary restrictions
being placed on a holder’s ability to justify
and obtain permission to draw down.
Regulation 15 - The ability to withdraw
funds, as contemplated in Regulation 15 is
welcomed. While it is important to clearly
describe when and for what funds may be

of the limitations imposed are not well
understood by the mining industry. A
withdrawal of funds would require an
application to be made and for approval to be
given. No drawdown is permitted unless the
company is in the last 10-year period before
final closure is scheduled.

final
closure
restrictions,
the
requirement for submission of plans that
are already in possession of the Minister
and the notification of National Treasury
by the holder. Withdrawal of funds
should be capable of being approved at
any stage over the life of the mine and
even funds for the management of latent
impacts - the determination of which
may diminish over the life of the mine
and therefore the restrictions are
unnecessarily cumbersome.

National Treasury is required to verify that the
funds were spent on rehabilitation or they must
tax the income from investment.

The principle of the FP is a guarantee to the
State and is not for use by the holder to
implement annual rehabilitation which should be
funded from the operational budget of the holder.

In the unlikely case where there is overfunding,
the funds in the trust earn tax free interest
through investment. The holder could retain the
funds in the trust earning tax free interest and
then not need to deposit additional funds until
the overpayment has been compensated for by
additional costs required by additional impacts
for the additional years of mining.

Regulations will increase their costs, it is
therefore not expected that there would be this
overfunding as indicated.

Sibanye
Stillwater

Sibanye
Stillwater

15.4

15.5

It is also recommended that the drawdown
period of 10 years is re-visited to assist
mining companies with concurrent
rehabilitation, especially where mines are
overfunded and/or in a position to execute
concurrent
rehabilitation
during
its
operational phase or earlier as anticipated in
the closure plans.
Regulation 15 - The purpose of notifying
National Treasury when an application to
withdraw funds were approved is not clear,
and it is advised that this matter is clarified.
Regulation 15 - The management of funds
earmarked for latent impacts post mine
closure should be clearly defined and a
suitable vehicle be found for the
management thereof. Mining companies
generally work towards complete and final
closure including for predictable and
quantifiable latent impacts post mining (that
is, a so-called “walk-away” scenario) with
ideally a closure certificate in hand, and
locking these funds away in a special
purpose vehicle (SPV) or one or the other
mechanism without the mining company
having control over and assurances that
such funds would be applied to correctly and
efficiently address and “close-out” on any
potential latent issue as identified and
quantified by such a mining company, would
be tantamount to failing in our moral and

withdrawn, it is therefore also suggested that
‘limited circumstances’ be discussed with
industry to ensure that the withdrawal of
funds would serve the correct purpose and is
fully understood.

The funds for latent impacts are separately
calculated.
The intention of the FP Regulations is to ensure
that mines do progressive rehabilitation in
relation to annual plan, then that the mine
reaches final rehabilitation and mine closure.
After that the latent impacts are identified and
managed until the risk threshold is reached.
Once the risk threshold is reached the holder
receives a closure certificate and transfer the
remaining funds for latent impacts to the State
as the liability passes to the state on receipt of
the closure certificate as identified in the
MPRDA.

Please see the response to #15.2.

Please see the response to #15.2 for a response
to the overfunding of FP.

The reason for the draw down has been
provided in regulation 15(1)(b) and the
timeframe has been identified in 15(1)(c).

Seriti
Coal
Proprietary Ltd,
Seriti
Power
Propriety Ltd &
New Largo Coal
Proprietary Ltd

Proprietary Ltd,
Seriti
Power
Propriety Ltd &
New Largo Coal
Proprietary Ltd

Proprietary Ltd,
Seriti
Power
Propriety Ltd &
New Largo Coal
Proprietary Ltd

Proprietary Ltd,
Seriti
Power
Propriety Ltd &
New Largo Coal
Proprietary Ltd

15.6

15.7

15.8

15.9

Regulation 15(1)(e)(ii) - states that the
withdrawal application is based on “proof of
financial expenditure on mitigation and
rehabilitation in the previous year in relation
to the approved final rehabilitation,
decommissioning and mine closure plan, in
the form of audited reports of expenditure
against the mitigation and rehabilitation”. It is
unclear who must prepare the audit reports.
Regulation 15(1)(g) - required that the
holder notify National Treasury within 21
days of receiving approval from the Minerals
Minister for the withdrawal of funds from the
Holder’s financial provision. It is unclear why
a Holder is required to give such notification
to National Treasury.
Regulation 15 – does not specify whether
the VAT portion of financial provision can
also be withdrawn in the case of a withdrawal
contemplated in regulation 15 of the
Amendment Notice.

a) there are excess funds in the
Holder’s financial vehicle;
b) operations have ceased as a result
of unscheduled closure; or
c) a Holder cedes or transfers a right,
permit or permission in accordance
with section 11 of the MPRD Act.

environmental duty- of-care” to leave behind
a better environment.
Regulation 15 - The Amendment Notice
does not provide a mechanism for
withdrawing funds relating to financial
provision where –

The payments made to support the rehabilitation
activities would be made including VAT, the
amount paid for the rehabilitation would be able
to be claimed. This is standard practice in the
construction industry.

Please see the response to #15.2 regarding the
inclusion of National Treasury.

The main aspect is that the report would come
with receipts and photos. etc, so this would be
the main concern.

The funds in the FP are calculated on current
impact and only that amount plus one year
ahead and latent needs to be included in the FP
so on unscheduled closure the amount in the FP
should match that of the remaining mitigation
cost. Should the holder have an unscheduled
closure it is unlikely that they would be fulfilling
their rehabilitation obligation, and in the case
that they did they would be able to utilise the
funds.

Please see the response to #15.2.

15.11 OPASA

The Draft Regulations do not provide for the
reduction of funds set aside for the purpose
of financial provisioning where, following the
annual audit and review, it is determined that

The restrictions on the holder to only be able
to withdraw funds during the final 10 years
and only once a year are arbitrary and there
is no rational reason for these restrictions.
Regulation 15(1) - In terms of the Proposed
Regulations, only approval from the Minister
is required in respect of a withdrawal of
funds.

Limiting withdrawals to “decommissioning
and final closure activities” will dissuade
parties
from
effecting
concurrent
rehabilitation. Holders are more likely to
defer rehabilitation to the final 10-year period
when it can draw down the financial
provision. The Draft Regulations should
seek to encourage concurrent rehabilitation
so that, if a mine is closed prematurely or at
the end of life, there is not a significant
rehabilitation obligation. There is a greater
risk of liability to the DMRE if the holder has
a significant liability that has been deferred to
end of life to the mine.

15.10 Harmony Gold Regulation 15(1) - Regulations 15(1)(b) –
Mining
(d) are impractical and unreasonable.
Company
As financial provision must be adjusted
annually, it does not make sense to
limit/prevent a holder from withdrawing funds
used to effect rehabilitation which can be
proved.
Please see the input above, there is no intention
that funds would be released from the FP for
ongoing rehabilitation. Should the progressive
rehabilitation be ongoing as it should be the
amount to be sterilised in the FP would remain
more or less constant except for the latent
impacts which would be increasing as the area
disturbed increases, depending on the type of
mining being undertaken.

Regulation 12 proposes independent
audits every three years. As an
alternative suggestion to the above,
consideration could be given to allowing
a holder, subject to ministerial consent,
to withdraw funds based on an approved
audit report.

It is unlikely that there would be a reduction in
the overall amount of FP to be set aside other
than towards final closure due to the increasing
latent impacts. The FP is determined by the
It is therefore recommended that this unrehabilitated area in the operation, therefore if
provision be amended accordingly.
annual rehabilitation was ongoing the FP would
not be increasing other than for latent impacts.
In the case of oil or gas the situation may be
different as well are closed but the main

The annual rehabilitation is to be undertaken
through the funds set aside in the balance sheet
of the holder. The FP is a safeguard for the State
should the necessary rehabilitation not be
executed.

A holder should be entitled to draw down
on its financial provision where it can
demonstrate that it has affected
rehabilitation and that rehabilitation has
resulted in a decrease in the overall
environmental liability.

Regulation 15(1) – Glencore Coal submits
that the restrictions placed on the withdrawal
against the financial provisioning to facilitate
decommissioning and final closure are overly
restrictive. In particular, no drawdown is
permitted unless the company is in the last
10 year period before final closure is
scheduled.

The activities related to FP are ongoing until the
closure certificate is issued, therefore it would be
possible to assess the impact of the
rehabilitation on the state of the environment.
The funds needed for rehabilitation would

The additional wording has been included as
suggested.

For the reasons identified above this request is
not accepted.

rehabilitation of the removal of platforms and
pipelines would be undertaken towards the end
of the operations therefore the funds would be
linked to the rehabilitation activities to be
undertaken.
The Minister would not be in possession of
evidence of rehabilitation. It is also the norm that
if an application is made for some approval that
it be accompanied by evidence in this case.

The rationale of the 10 year period is not
evident from the regulation and should
be clarified. Moreover, the information to
accompany the withdrawal application
should already be in possession of the
Minister and the DMRE and places an The 10 year timeframe has been included based
unnecessary administrative and cost on the experience of the DMRE with mine
burden on the applicant as well as the closure.
Minister (DMRE) to process.

Glencore Coal requests that the
mechanism by which the application to
withdraw funds be reconsidered and
streamlined
to
alleviate
the
administrative and cost burden on the
applicant and the administrative burden
on the state and that the rationale of the
10 year period be reconsidered.
15.13 CER
Regulation 15(1)(e)(i) - should be amended. Amend as follows: - “mitigation and
rehabilitation having been achieved in
the form of, amongst others, survey
reports, photographs and satellite
imagery as identified in the approved
final rehabilitation, decommissioning
and mine closure plan signed off by an
independent specialist who has
conducted a site inspection.”
15.14 Harmony Gold Regulation 15(2) - It is acknowledged that
Mining
financial provision allocated towards latent
Company
and residual environmental impacts cannot
be drawn down at any time prior to a closure
certificate. This, however, should not be an

15.12 Glencore

a lower financial provisioning amount is
required to be set aside than has been
provided.

The practical process of obtaining funds (10
years prior) has been stated in the
regulations but requires further expansion
especially on trust funds.

out-right restriction. To the extent that the
holder can justify that the latent and/or
residual risk has been reduced or eliminated,
it should be entitled to draw down on the
financial provision. Similarly, after the closer
certificate is issued, financial provision
allocated to latent environmental impacts
should be returned to the holder if none of the
latent environmental impacts should be
returned to the holder if none of the latent
environmental impacts have arisen. That is,
portions of the funds can be returned to the
holder at certain milestones, when it
becomes less likely for the latent
environmental impacts to occur. Similarly, if
a third party takes over a residual liability and
puts up financial provision to the satisfaction
of the Minister, the portion of the retained
financial provision allocated to the residual
liability must be returned to the holder.
15.15 Department of Draft regulation 15(2) - This draft regulation
Environmental prevents the withdrawing of funds (for the
Affairs
and purpose of decommissioning and final
Development
closure) from the amount set aside for the
Planning
management of latent impacts.
This
provision is supported.
15.16 Sasol
Withdrawals vs adjustment of the quantum
needs to be clarified. If a mine finds that they
are over funded it is not clear whether they
can reduce their provision (guarantee)
accordingly, or whether this would amount to
a withdrawal? Clarity on this is required.
The holder can begin to draw down funds 10
years prior to closure for rehabilitation activities
undertaken in line with the approved final
rehabilitation and decommissioning plan.

Withdrawal would be from the trust fund and
adjustment would be related to a guarantee
where the amounts would be adjusted and a new
guarantee issued for the adjusted amount.

The support is noted.

Once the closure certificate is issued, the liability
turns to the State therefore the State must have
funds to keep monitoring and to do any
maintenance that is required over the years to
ensure that the rehabilitation funds remain in
place.

increase each year by at least CPI, therefore any
savings from rehabilitation could go into such
costs. Having said this, the impacts of
rehabilitation should have been anticipated
through the risk assessment and modelling.

16.
16.1

REGULATION 16 – RESPONSIBILITY OF HOLDER TO CONSULT AND DISCLOSE INFORMATION
Harmony Gold In accordance with the proposed Regulation Harmony can only provide meaningful
Mining
16 an applicant for a right in terms of the comments once the spreadsheets, The process to amend and update the
Company
MPRDA must submit with the documentation templates and master rates have been spreadsheet and master rates will be initiated
for an environmental authorization in terms of provided.
soon and it will be a consultative process.
the EIA Regulations for approval by the
Comments from the industry would be welcome.
Minister, in the case of, inter alia, a
prospecting right, the prescribed template,
spreadsheet and master rates, and in
respect of, inter alia, a mining right, costs of
all itemized activities based on actual market
related rates for implementing all itemized
activities recorded in the annual rehabilitation
plan,
the
final
rehabilitation,
decommissioning and mine closure plan, and
the environmental risk assessment report. In
terms of the EIA Regulations, these
documents, will form part of the BAR/EMP or
EIAR/EMPR made available to all IAP for
comment. The proposed Regulation 11 also
provides for an annual review of the above
documents with the reviewed documents to
be lodged to the Minister for approval. These
reviewed documents must also, in terms of
the proposed Regulation 16, be made
available to the public on request in addition
to the originally approved template,
spreadsheet and/or plans.
Master rates will be provided for holders of low
Concern has been expressed that the
risk commodities as identified. In addition,
information contained in the template,
should a cheaper rate be realised to that which
spreadsheet and/or plans will comprise
was indicated in the costing there would be a
Harmony’s ability to negotiate competitive
saving which could be offset to future costs.
pricing.
Contractors who provide
uncompetitive prices will not be awarded the
tender.

OPASA

CER

ASPASA

16.2

16.3

16.4

1. In respect of 16(2), two weeks is
allowed for publication of the review
decision, given the operational
necessity to book a week in advance for
certain publications.
2. In respect of 16(3), the prescribed
period for notifying the Minister be
extended to five working days, to allow
for the collating of all relevant
information.
We submit that the draft regulations
need to cater for consultation and
disclosure of information specifically on
the determination of closure objectives
and the sustainable end state (use).

It is proposed that:

We submit that the structure of draft
regulation 16 should be revised to cater
for the application for approval
processes first and the processes once
approval has been obtained second.
Regulation 16(2) - it is proposed that the It is recommended that the following
words (An applicant contemplated in wording be included after Regulation
regulation 7(1) or 7(5) is not required to 16.2
publish the review decision in a provincial
newspaper.)
An applicant contemplated in regulation
7(1) or 7(5) is not required to publish the
review decision in a provincial
newspaper.

Regulation 16(1) - and 16(4) require
amendment to ensure that there is
enforceable
consultation
on
the
determination of the closure obligations for
approval by the regulator, the determination
of the sustainable end state (use) for
approval by the regulator, the determination
of the financial provision, the review of the
financial provision and the audit of the
financial provision.

In addition, concern has been expressed
about master rates being prescribed whilst
mining companies would be in better position
to determine appropriate rates based on
experience.
Regulation 16(1) - The Proposed
Regulations now clarify that the consultation
provisions in these regulations are those
contemplated in the NEMA Environmental
Impact Assessment Regulations.

The exclusion was effected for regulation 7(1)(e)
and (f), but not 7(5) as 7(5) would be a
consultative process as part of the EIA process.

The determination of FP is an ongoing process
and the FP Regulations must ensure a
manageable administrative burden.

It was not intended that the PP arrangements
would be duplicated in the FP Regulations
therefore the amendments being proposed
would need to be made in the EIA Regulations,
and it is not envisaged that these timeframes
would be amended.

This provision is for low risk commodities only.

CER

OPASA

CER

16.5

16.6

16.7

 the insertion of a reference to draft
regulation 12(2)(d) therein, in addition
to the reference to draft regulation
11(4)(b).
 the insertion of cross references to the
duties in regulations 7(4) and 8(4).
 the insertion of references to the
regulations we have proposed in
relation to closure objectives and
sustainable end state (use).
 the insertion of the duty to notify
interested and affected parties
specifically of the decisions because
they remain stakeholders throughout
the life of the operation; and
 the inclusion of a reference to the right
to appeal the decision and the process
that applies to that appeal.
Regulation 16(4) - makes provision for the It is recommended that clarity be
disclosure of “original documentation”. provided in this regard.
However, this creates confusion as the
provision allows for the documentation to be
made available on a publicly accessible
website.
Regulation 16(4) - We submit that draft - include reference to each of the
regulations/processes referred to in
regulation 16(4) should be amended to:
our preceding paragraph.
- to cater for making the documents
and applications available prior to
submission to the Minister for
approval and with a reasonable
timeframe for the submission of
comments thereon.
- the insertion of the duty to notify
interested and affected parties
specifically of the availability of the
documents because they remain

Regulation 16(2) - requires amendment
by:

The process for the first submission allows for
comment, thereafter such an iterative process
would become burdensome. An appeal on any
decision can be submitted should the I&AP feel
that the amount is not correct.

The word “original” has been removed.

It is not intended to specifically deal with appeals
in these Regulations.

Newspaper adverts are provided for.

It is not thought necessary to add these crossreferences.

It is not intended that the results of the audit
report be placed in the newspaper.

Insurance
industry
stakeholders

16.9

16.11 CER

16.10 Insurance
industry
stakeholders

Thungela
Resources
Limited

16.8

stakeholders throughout the life of the
operation
- in draft regulation 16(4)(c) to
prescribe that making the documents
available to the public on request
should be in hardcopy or
electronically.
Regulation 16(4) - It is unclear why there is There is currently an established In order for stakeholders who could potentially
be affected by the operations of the mine to
a requirement for these documents to be process in place.
published in this manner. Thungela
understand the rehabilitation actions to be
considers this to be unnecessary and could A redacted copy of the final mine closure undertaken and to ensure that they can assess
place confidential information into the public plan should be accessible to requester for themselves if the financial for rehabilitation to
domain unnecessarily.
upon submitting an application in terms protect their health and wellbeing, these
of the Promotion of Access to stakeholders need access to the information.
The final mine closure plan would likely Information
Act,
2000
(PAIA There should be no propriety information
contained in a FP calculation or plan.
contain proprietary and confidential Application).
Using PAIA to access information which should
information, which would be detrimental to
be in the public domain is unnecessary.
the interests of the mining company were it
to be made public.
Regulation 16(4) - An applicant or holder We believe this to be a mistake. It is not understood what the sensitivity around
must
make Remove (c) – reference to financial making the guarantee available to the public
copies of the original documents guarantees which should not be visible could be.
contemplated in regulation 7(1) and (2), in the public domain.
regulation 8(1)(i) and (2)(a), regulation
11(4)(b) and (c) and regulation 12(2)(c), once
submitted to the Minister—
Regulation 16(5) - The original documents Typo
The cross reference has been amended.
contemplated in subregulation (5) (4) as well
as any reviews thereof must remain on the
website and be made available at the site
office.
Regulation 16(5) - We submit that draft - amended to refer to sub regulations Amended as requested.
regulation 16(5) should be amended to:
(2) and (4) therein (the current
reference to sub regulation (5)
appears to be an error).
- clarified by reference to “the holder’s
Amended as proposed.
website”

Our submission that the register of funds The regulations currently require per applicant or
should reflect the amount held per holder and for the relevant permit would specify
applicant and holder and related these the operation.
amounts to each specified operation, is
to address the problem we and our
clients
experience
where
the

- amended to by the insertion after the
words “site office” of the phrase “and Amended as proposed.
electronically on request”.
16.12 Sasol
Sasol Mining request that the reports be
Please see the response to #16.8.
made available without detailed financial
information, or with information at the level
published in the financial statement.
REGULATION 17 – POWERS AND DUTIES OF THE MINISTER
17.
Harmony Gold Regulation 17(3) - Currently the DMRE does We recommend, so as not to delay that The holder does not need to wait for approval
17.1 Mining
not approve financial provision or if it does administration process and the before continuing to implement the plans.
Company
approve of any financial provision update. It applicants/holders other obligations Therefore late approval from DMRE will not have
is not communicated to the holder/applicant. under the Draft Regulations, that an effect.
As the DMRE generally does not comply with financial provision submissions are
existing timelines in respect of other deemed to be approved if no response
administrative processes, it seems unlikely to the contrary is received by the
that they will comply with the periods applicant/holder within 60 days from the
contained in Regulation 17.
date of submission.
17.2 CER
Regulation 17(2) - We welcome the view “The minister must keep a register of
that the Minister is to account for the funds funds kept in the trust contemplated in
held in the account administered by him or Regulation 10(1)(a), including details of
her, however for this view to meet it purpose, the amount held per applicant and
the register kept by the Minister must be holder related to permissions, permits
made available for public scrutiny. We and rights, and which operations the
therefore suggest an amendment to draft fund are held for.
regulation 17(2) to read as follows:
The register must be updated every It is not regarded as necessary to include the
three months and an up to date copy update as this would be assumed when a
thereof must be published on the database is kept.
website of the Department responsible
for Mineral Resources.”

OPASA

Mineral
Resources

18.
18.1

18.2

The effect of 18(3) could potentially
negatively impact such holders as they may
be overprovided if there was adherence to
the
NEMA
Financial
Provisioning
Regulations 2015 which required a 10-year
horizon provisioning.

Transitional arrangements as proposed in
regulation 18 only safeguard existing holders
up until the 19 June 2022 (or 3 months after
their year-end) provided they are complying
with the financial provisioning requirements
under the MPRDA. This should rather be until
the approval of the Minister is obtained
(provided the documents were submitted
timeously) or else there is a period where
compliance with the existing arrangement
under the MPRDA is not covered pending the
Ministers approval.

There is no requirement for approval before
proceeding.

There is no intention to wait for approval of plans
by DMRE before the funds should be set aside.

Department responsible for mineral
resources is unable to provide
information on the financial provision set
aside for a particular operation. For a
community affected by a specific
operation, this is an untenable situation.
REGULATION 18 – TRANSITIONAL ARRANGEMENTS
Regulation 18(1) - In terms of transitional
It is recommended that the holders of The holders of rights for offshore oil and gas
provisions, holders who applied for a right
rights conducting offshore exploration cannot and should not be excluded from the
prior to 20 November 2015 still have until 19 activities in accordance with Regulation Regulations.
June 2022 to comply with Proposed
3(2)(b) and 3(3)(b) are expressly
Regulation.
excluded from any obligation to comply
with Regulation 18(2).
In respect of holders of offshore oil and gas
or production rights, the transition date is
now 19 February 2024.
Regulation 18 - Transitional Arrangements.

CER

CER

18.3

18.4

It is noted that Regulation 18(3) provides that
in respect of the holder of a right that was
applied for post November 2015 there is no
need for such a holder to comply with the
new requirements, but this may be unduly
burdensome to such a holder especially
considering the one-to-two-year horizon for
determining provision rather than the 10-year
provision that is set out in the 2015
Regulations. Furthermore, it is not clear why
18(3) only applies to applicants for rights post
November 2015 for rights referred to in
Regulation 7. There is no mention of
applicants for rights post November 2015
referred to in Regulation 8 which seems to be
a lacuna in the transitional provisions.
Regulation 18 - provision must be made in
the event of non-compliance with or breach
of the payment plan by the holder because
as it stands, there are no consequences for
non-compliance or breach.
Regulation 18 - We question the need for a
timeframe difference for mining (19 June
2022) and oil and gas (19 February 2024),

Holders under 18(1) and 18(2) are covered
by all the provisions relating to holders
mentioned in the regulation, therefore 18(5)
should be worded in such a way that the
obligation to comply with the 2021
requirements on review and auditing would
kick in once there has been an approval by
the Minister of such holders submitted
documentation and until that happens the
holder is regarded as being in compliance if
complying with the MPRDA requirements.

have

been

This is necessary for the fact that the oil and gas
industry is capital intensive and it will take time

Non-compliance with the regulation which deals
with the repayment is an offence (18(14))

The transitional provisions
substantially revised.

It is not intended that there needs to be approval
by the Minister before the next step is taken.

CER

CER

CER

CER

ASPASA

18.5

18.6

18.7

18.8

18.9

and we suggest that the threshold be
reviewed. What is different between what
needs to be done by general mining vs oil
and gas activities?
Regulation 18(1) - We do not support the
additional time afforded to off-shore oil and
gas operators for compliance with the draft
regulations. These companies have been
aware of the law reform process underway
for years in relation to financial provisioning
and should have been preparing themselves
for compliance. This comment does not
apply should these operations be suspended
pending compliance with the draft
regulations.
Regulation 18(3) - We submit that draft
regulation 18(3) must refer to draft
regulation 8(1) and not only draft regulation
7(1). Failing a reference to draft regulation
8(1), there is a host of operations that will
not be catered for.
Regulation 18(4) - For the sake of clarity,
we propose the insertion of the phrase
“whichever was applicable when application
for approval was made” following the words
“still in effect”
Regulation 18(5) The reference to “annual” in draft
regulation 18(5) should be a reference
to “triennial”
Regulation 18(6) - In terms of the payment
agreement of regulation 18(6), existing PR
and MP holders might not have adequate
time remaining on their license to “enter into
a payment agreement with such holder for a
period not exceeding 5 years to bring the
financial provision in line with the
requirements of these Regulations.”
The period in which to provide sufficient funds
can be less than 5 years it just cannot exceed 5
years. Therefore the holder can provide for the
payment plan to suit the timeframe remaining.

The timeframe has not been amended, it is to be
retained at 12 months.

This regulation has been substantially amended.

The regulation has been substantially amended.

Please see the response above.

to secure the additional funds that are necessary
to comply with the Regulations.

18.15 Sasol

18.14 CER

18.13 CER

18.12 CER

18.11 CER

18.10 Proprietary Ltd,
Seriti
Power
Propriety Ltd &
New Largo Coal
Proprietary Ltd

We propose that the provisions of
regulation 18(6) of the Amendment
Notice be amended to remove the
obligation of a Holder to consult with
interested and affected parties on the
content of a payment plan.
We suggest that the Minister, in
considering the duration of the payment
plan, consider the duration of the right or
permit and that the text of the regulation
specifically provides for this.
Please see the response above.

It is not understood what confidential information
would be included in the payment plan. The
calculations of the FP are public and any
payment plan should also be made public.

We submit that the payment plan and
timeframe must be subject to approval This will cause an unnecessary administrative
by the Minister of Finance, and not burden and is not supported.
merely “supported” by them.
Regulation 18(6)(e) - align with the wording
The phrasing has been amended.
use elsewhere in the draft regulations on
“sustainable end state (use)”
Regulation 18(7) Should be amended by the insertion of Should it not be furnished, the payment plan
the phrase “, and must be furnished by would not be concluded. The inclusion seems
the holder” after the words “from the unnecessary.
holder”.
Regulation 18(8) – requires amendment
Substitute the words “proof of” for the The amendment was made as suggested.
words “any indication”.
The current deadline for submission to the
The deadline has been extended to provide
DMRE is 19 June 2022. The deadline for
additional time to complete all of the
mines is then given as three months after the
arrangements related to the FP to allow full
close of their financial year end. Sasol
compliance.
Mining’s financials are only concluded 6-7
months after the closure of the financial year
end, when signed off by the board. As the
regulations stand, Sasol Mining will have to
submit their financials one year in arrears. If
the DFFE/DMRE is interested to receive
documents from the currently concluded
financial year, the deadline for submission

Regulation 18(6) - We submit that a
payment plan entered into between a Holder
and the Minerals Minister will contain
confidential information of the Holder which
cannot be shared with interested and
affected parties.
Regulation 18(6) -

23.
23.1

22.
22.1
time

frames

If the holder does not honour his/her obligation it
is already an offence. Having an administrative
penalty would not assist. A further discussion
can be held.

The reference to financial institution has been
removed. The comment is noted regarding the
contravention.

are Support noted.

REGULATION 22 – SHORT TITLE AND COMMENCEMENT

APPENDIX 1
Department of Appendices 1, 2 and 3 related to the The proposed
Environmental minimum content of an annual rehabilitation supported.
Affairs
and plan for operations; and minimum content of
Development
a final rehabilitation, decommissioning and
Planning
mine closure plan for operations; and the
minimum content of an environmental risk
assessment report for the determination of

CER

20.
20.1

21.
21.1

Insurance
Industry
Stakeholders

19.
19.1

would need to be extended to at least 6
months after the financial year end.
REGULATION 19 – OFFENSES
Regulation 19(4) - A financial institution The financial institutions are highly
parent or affiliate company, a liquidator or regulated by law and their inclusion in
business rescue practitioner contemplated in this section is inappropriate. Alternative
these Regulations commits an offence if that measures have been suggested above
financial institution, parent or affiliate for regulation 13(1) and 13(6) in relation
company, or person contravenes or fails to to financial institutions, and we have
comply with regulation 13(1), 13(6), 14(3) or therefore suggested deleting the
16(4).
reference to financial institutions in this
provision.
REGULATION 20 – PENALTIES
Regulation 20 – This regulation should
prescribe an obligation to rectify the offence,
where relevant, through an administrative
penalty process. The Minister should be
empowered to require specific performance
of any activity for which Financial
Provisioning may have been set aside,
should this be required to achieve or promote
the objectives of the Regulations.
REGULATION 21 – REPEAL OF REGULATIONS 2015

CER

CER

CER

23.2

23.3

23.4

We propose that a new item 3.1.5 is inserted
requiring that the details of all rights, permits,
licences and authorisations associated with
the project/operation, including the right or
permit number, environmental authorisation
number, and similar details of all other
authorisations received and/or required, e.g.
water use licence, waste management
licence, etc. are contained in the plan.
We submit that “shortcomings” in item 3.4
should be substituted with “activities not
undertaken and targets not met”.

It should be noted that the stipulated time
frames associated with water-related
impacts are sound. While it is understood
that local conditions vary from place to place
in terms of rehabilitation and recovery time
frames, the time frames appear to be broad
enough to cater for the variations.
We welcome the provision of the appendices
generally and support the objectives of the
annual rehabilitation plan. Given the
important role of annual rehabilitation in
ultimately achieving closure and guarding
against mine abandonment,

latent liability for operations as contemplated
in draft regulation 8.

We support the content requirements of
the annual rehabilitation plan but, submit
that all non-compliances with the plan
from the preceding period should be
recorded.

This has been amended as suggested.

This is not necessary as the FP is not attempting
to check compliance with other legislative
requirements.

We submit that the annual rehabilitation This is included in the information to be
plan must aim to record the activities submitted as part of Appendix 1.
that were not undertaken and the targets
not achieved in the preceding 12 months
with an accounting or explanation for
this an a plan to address these in the
current 12 months. This is important for
accountability and, where appropriate or
necessary, compliance enforcement.

CER

CER

CER

Proprietary Ltd,
Seriti
Power
Propriety Ltd &
New Largo Coal
Proprietary Ltd

23.5

23.6

24.
24.1

24.2

We reiterate our submissions regarding the
need for a sustainable end use to be
approved and achieved.
Clause 3.6.12 For many mining
companies, the costs, for example, of the
construction of water treatment facilities for
water treatment that will occur at closure are
discounted considering that such costs are

“The annual rehabilitation plan will be
relevant for a period of 12 months, after
which the plan is to be updated to reflect
progress relating to mitigation and
rehabilitation activities in the preceding 12
months and the updated extraction and
rehabilitation schedules as well as the
budget for the forthcoming 12 months. The
annual rehabilitation plan must contain
information that defines concurrent mitigation
and rehabilitation activities for the
forthcoming 12 months and how these relate
to the operations’ closure vision and
sustainable [end state] end use, as detailed
in the final rehabilitation, decommissioning
and mine closure plan. The annual
rehabilitation plan must indicate what closure
objectives and criteria are being achieved
through the implementation of the plan, it
must be measurable and auditable and must
include—”

We submit that the annual rehabilitation plan
should include an implementation plan
against which compliance can be measured.
With “sustainable end state” being defined,
we propose that paragraph 3 be amended as
follows:

APPENDIX 2
This has not been included as the end state is
broader and can support several end uses. The
end state is also monitorable.
The costs for a treatment plant will be
incremental depending on how many litres will
be required to be treated. In addition, the more
successful and quicker the areas are

The change to end use has not been considered
for the reasons indicated..

The plan is supposed to be the implementation
plan and gives actions and timeframes.

ASPASA

CER

24.3

24.4

It is therefore, not appropriate at this stage,
to define exactly what the future possible
land use will be for the area.
We support the proposed final plan but
reiterate our comments elsewhere herein
regarding the need for closure objectives and

Land use changes, communities change,
political environments change, pandemics
occur and it is hoped we can predict the
future, but rarely are we correct, in
government, in business and even in society.
This will mean the assumptions at the
beginning of a mine might reduce the LoM,
purely because the calculations made does
not consider financial provisioning for the
changed environment.

Another option to reduce costs would be to opt
for a guarantee product which would consider
risk over time.

Considering the costs of water treatment and
water management, the requirement to make
financial provision for these costs without
allowing for discounting will severely affect
cash flow and is considered to be
unreasonable. This is particularly so
considering that most mining companies
have a life of mine of up to 30 years.
The requirement for a mine with a Life of
Mine of 20 - 30 years to at the beginning
define what the land use will be at closure is
an idealistic concept but not very practical.
Surrounding land use will change during the
30 years and an end use that seemed viable
at the beginning of LoM may not be practical,
viable or even befitting 30 years later.

The end use has not been considered.

It is very important for rehabilitation to
understand what the end state requirements of
the land will be as this then focuses the
rehabilitation effort to achieve the end state. It is
also the most cost effective manner of doing
work.

The end state is to be revised on an ongoing
basis with a higher degree of certainty being
provided at each iteration.

rehabilitated the less polluted water needs to be
treated.

only going to be incurred in a number of
years’ time.

CER

CER

CER

CER

24.5

24.6

24.7

24.8

a sustainable end state (use) to be subject to
public participation and approval by the
regulator and not simply “agreed”,
“preferred”, “proposed”, “identified” etc. The
latter terms need to be deleted from this
Appendix and “approved” substituted.
We reiterate our submissions regarding the
need for a sustainable end use to be
approved and achieved.
The end use needs to be sustainable, in
keeping with the legal and governance
framework, appropriate, reflective of the local
environmental and socio-economic context,
feasible, possible to implement, based on
stakeholder consultation specifically with
affected communities. There is significant
risk that the requirement for end states to be
“feasible” in particular is used to justify an
end state that requires lower expenditure by
the applicant relative to other end states that
may be more beneficial to society. More
specific regulation will obviously be a good
thing in such circumstances to ensure that
extractives projects address or alleviate
rather than aggravate our country’s socioeconomic challenges in the long term, or else
are not given the go-ahead.
We submit that item 2.2 of this appendix must
include explicit end states/ targets for
biodiversity (rather than just ‘general
environmental quality objectives’).
We propose that a new item 3.1.4 is inserted
requiring that the details of all rights, permits,
licences and authorisations associated with
the project/operation, including the right or
permit number, environmental authorisation
number, and similar details of all other
This is included in Appendix 3 so the information
will be at hand.

Changed to biodiversity quality objectives.

The end state is an agreed end state and must
provide for a post mining economy. So it is
important to include feasible options as anyone
can come with ideas of things that will not be
achieved.

The comment is noted.

CER

24.12 Sibanye
Stillwater

24.11 Sibanye
Stillwater

24.10 CER

24.9

authorisations received and/or required, e.g.
water use licence, waste management
licence, etc. are contained in the plan.
We submit that the final plan should contain
timeframes for its implementation.
While we appreciate that provision must be
made for unforeseeable circumstances,
there must be specific checks and balances
to ensure against a shifting of the goal posts
to accommodate what is financially more
desirable for the applicant/holder.
Appendix 2 - Stakeholder Engagement
Sibanye-Stillwater
acknowledges
that
Stakeholder engagement forms a critical part
of its ongoing closure planning process
(inclusive of the liability assessment and
closure planning processes). It should
however be noted that the quantification of a
mining operation’s closure liability and the
closure and rehabilitation planning process is
an extremely intense, detailed, and timeconsuming exercise. The inclusion of a
prescribed annual stakeholder engagement
process will have a severe impact on time
frames of an already stretched timeline, and
the purpose of the exercise could potentially
be lost. It is therefore recommended that the
requirement for stakeholder engagement is
changed to once every x years. Such a cycle
will ensure that proper and meaningful
engagement is undertaken that will have a
positive impact on closure planning and
subsequent
funding
without
tiring
communities/stakeholders which often result
in a loss of interest.
Appendix 2 - Auditing of Financial
Provisioning A 3 yearly audit cycle is
The objective of the audit has been identified
which is an audit of the engineering and

It is not possible to set closure objectives in
isolation to the communities who will be affected
by the operations and the impacted
environment.

The plan does talk to the schedule for
undertaking the activities, this is the timeframe
The community must be consulted on the
closure objectives and there will be a
requirement added to “provide for a post mining
economy”.

Department of
Environmental
Affairs
and
Development
Planning

Department of
Environmental
Affairs
and
Development
Planning

25.
25.1

25.2

24.14 Thungela
Resources
Limited

24.13 Thungela
Resources
Limited

This does not make sense when Thungela
considers the length of time that the closure
activities will take place, particularly with
respect of the treatment of water.
Appendix 2 Clause 3.6.12.3 - It is unclear Clarity in this regard is sought.
why is it required to calculate closure at third
party rates, as this assumes existing
equipment won't be used for closure
activities, when it will be available on the site.
APPENDIX 3
The importance of monitoring must be Consideration should be given to
clarified. After decommissioning/ closure, perhaps also including this in section 1
monitoring must commence to determine the of Appendix 3.
onset of latent impacts. Once monitoring
identifies that latent impacts are occurring,
other management and mitigation measures
must be implemented. Monitoring must then
continue to determine how successful the
management/mitigation measures are. This
two-pronged purpose of monitoring must be
clearly dealt with in the Regulations.
Item 1 - It is recommended that this item be Paragraph 1 of item 1 should be
amended to include ongoing monitoring as amended to read:
an integral part of managing latent impacts. “The environmental risk assessment
report must follow an iterative risk
It is noted that the second and third profiling approach which through
paragraphs of item 1 (General) refer to modelling must predict environmental
monitoring, but this must be pulled through to risk, identify their potential to manifest,

welcomed, it is however important to clearly
define the requirements of such an audit.
Annual financial audits are undertaken on the
financial provisioning.
Appendix 2 Clause 3.6.12.1 - The Discounting should be considered in
calculations included in Appendix 2, Clause respect of the calculation of all closure
3.6.12.1 note that no discounting can be liability.
applied to the financial provisioning.

Please see the response above.

Monitoring is included in the objectives of the
plan in the first paragraph, including the cost of
monitoring.

Should the Minister need to undertake the
rehabilitation it would be undertaken by a third
party. The FP is to safeguard the State should
the Minister need to implement the rehabilitation
measures.

The comment is noted but not supported for the
reasons provided in #24.2.

environmental matters not a financial audit. The
audit is defined in NEMA and the Regulations.

25.5

25.4

25.3

Department of Item 3 - It is recommended that this item be
Environmental amended to clarify the need for and role of
Affairs
and monitoring.
Development
Planning

It is recommended that the item be Monitoring is included in several places.
amended to read:
“3.3 monitoring and management
activities, including,
3.3.1 monitoring requirements to
determine the emergence of latent
impacts;
3.3.2 analysis [monitoring] of results
and findings, which informs adaptive or
corrective management and/or risk
reduction activities;

the rest of the Appendix and the various the timeframes in which they will
provisions of the draft Regulations.
manifest, and the costs associated with
ongoing monitoring for the emergence
of impacts, and their management and
rehabilitation once the impacts have
[manifest] manifested. The risk
assessment process must calculate a
risk threshold for the operations and
predict the time to reach the risk
threshold”.
Department of Item 2.4 - Consistent with the reference to It is recommended that item 2.4 be The amendment was made as suggested.
Environmental monitoring in item 1 of Appendix 3, it is amended to read: “detail the approach
Affairs
and recommended that item 2.4 be amended as to monitoring and managing postDevelopment
set out in the column to the right.
closure risks”.
Planning
Thungela
Clause 1 - It is entirely unclear as to what is Clarity in this regard is sought.
Means available today, so tried and proven
Resources
technologies, not technologies still in
meant
by
"immediately
available".
Furthermore, it is unclear whether there
Limited
development.
would be any provision for changing
technology whether the provisions could be
reduced depending on the technologies
available, and ongoing water treatment being
undertaken by the holder.

26.
26.1

However, the calculation of financial
contained in the Financial Provision
Regulations is unsustainable, does not
comply with the principle of sustainable

Holders also acknowledge that the State
must fund abandoned and ownerless mines
and that these Financial Provision
Regulations seek to protect them against
incurring addition liabilities if mines fail to fulfil
their legislative responsibilities.

Harmony Gold Appendix 4 and 5 - Holders recognize that
Mining
importance of financial provision and their
Company
respective duties to rehabilitate and
remediate the environmental and the
Impacts caused by their activities. Holders
further recognize that some operations’
financial provision is underfunded.

This comment is noted but not supported.
Financial provision must be set aside to ensure
funds to rehabilitate the immediate and latent
impacts that are evident from the mining
operation should the holder not do so. Should
the holder be undertaking progressive
rehabilitation the costs of financial provision
would be manageable as there would be no

3.3.3 [3.3.3] an assessment of
alternatives to mitigate or manage the
impacts once the risk has become
manifested, which must be focused on
practically as well as cost of the
implementation;
3.3.4 [3.3.3] motivation why the selected
alternative is the appropriate approach
to mitigate the impact; [and]
3.3.5 [3.3.4] a detailed description of
how the alternative will be implemented;
and
3.3.6 a detail description on ongoing
monitoring
to
determine
the
effectiveness of management actions;
and”.
APPENDIX 4
VAT should be removed for the VAT is to be included in the calculations.
calculation of financial provision as per
Appendix 4 and 5, to give effect to the
principle of sustainable development
enshrined in NEMA and the
Constitution.

is

vulnerable

to

The purpose of section 24P is to ensure that
the Minister is “satisfied” that there is
adequate financial provision available to him
or her in the event that the holder of the right
fails to rehabilitate or manage any impact on
the environment or is unable to undertake
such rehabilitation or to manage such
impact” and the Minister is required to step in

As a result, any decision made in terms of the
NEMA (or other environmental legislation),
including the decision to create the Financial
Provision Regulations, must ensure that the
regulations are environmentally sustainable
as well as economically sustainable and
socially sustainable.
This is equally
applicable in terms of section 24P of the
NEMA, in terms of which the Financial
Provision Regulations have been drafted.

The primary purpose of the NEMA is to give
effect to section 24 of the Constitution
(Environmental Right) and (in particular) the
State’s obligation to develop reasonable
legislative and other measures to inter alia
secure ecologically sustainable development
and use of natural resources while promoting
justifiable economic and social development.
(S24(b)(iii) of the Constitution) in conjunction
with this, NEMA makes it abundantly clear
that the obligation of the environmental
authorities includes the consideration of
socio-economic factors as an integral part of
its environmental responsibility.

development, and
constitutional review.

The funds are determined by the amount of
rehabilitation that is required at any given time.
There can be no concern with this principle as it
will cost that to rehabilitate the land.

The Regulations are directed at creating a post
mining economy which must be the social
context within which all developments must
operate.

backlogs. The reduction of backlogs in
rehabilitation is the objective of the regulations.

26.2

Minerals
Council

b) The legal opinion provided whilst setting
out why delegated legislation cannot
result in the imposition of VAT on financial
provisioning as is contemplated here, it
also sets out the legal argument as to why

a) VAT cannot be raised on a ‘provision’ but
only a ‘supply of goods and services. This
application of VAT to the calculation would
means overstating the provision
massively and this affects the bottom-line
financials of the company, as one can only
raise a liability for financial reporting
where there is certainty on the timeframe
otherwise it is a provision. VAT cannot
report into a long-term liability calculation.
See the simulations on the attached
worksheet and the commentary therein.

and use the financial provision to take such
measures.
Appendix 4 - Inclusion of VAT in the
methodology. As a matter of legal principles
VAT should not be included in the provision
raised for financial reporting purposes, as
has been indicated in this submission and
supported by the legal opinion. The VAT Act
contemplates the levying of the tax on a
supply of goods and services and by
requiring it to be added to a calculation of a
“provision” where no supply of goods and
services is involved would make it unlawful.
Similarly obliging the affected holder to fund
the VAT to be incurred (in the future) on an
upfront basis is not acceptable as neither the
DMRE nor the DFFE are VAT vendors. The
VAT application in this context is not justified.
VAT is to be included.

26.3

Sibanye
Stillwater

For these reasons the Minerals Council does
not support VAT being added to the total
sum.
Appendix 4 - Despite constant concerns
raised by the mining industry, and
justification via legal opinions for not
including VAT into the calculation, the
proposed exclusion of VAT from the
calculation is still not addressed. The
potential financial impact on the mining
industry by including VAT were highlighted
and discussed in detail during various
engagements between the industry and the
DFFE. Purely based on the quantum of the
closure liability and the financial provisioning
thereof in the entire mining industry and
across many commodities, including for
Sibanye-Stillwater, we foresee the “locking”
up of vast amounts of monies for the industry
over a relatively long life-of-mine period.
These are expenses that cannot be justified
based on a risk that the Regulator foresee

where an affected party makes a
contribution inclusive of the 15 per cent
VAT to the trust, a dilemma could arise on
the withdrawal of the funds from the trust
to reimburse the holder when the actual
rehabilitation work has been conducted.
The trust is not a vendor for VAT purposes
and there would be unintended
consequences also for Income Tax Act
purposes if SARS were to attacks the use
of the funds by the Trust and levies the
penalty provisions 22 were it to view the
funds being utilized by the Trust being not
solely for rehabilitation purposes.

VAT is to be included.

26.4

Minerals
Council

The fundamental principle surrounding what
the environmental liability is, and the
safeguards needed to avoid saddling the
state with these environmental liabilities,
(whether arising from operators’ activities
which occur on their land and/or mining right
areas or beyond), is how to determine the
adequacy of the financial provision at the
start and during the entire life of mine for
what are identified as latent risks. Regulation
8 (on the 6-determination using the plans and
report), requires that the risks from latent
environmental impacts (as defined) be As a principle this approach to using risk
assessed and costed in the environmental assessment to determine what will be

The
inclusion
of VAT in
the
calculations/methodology that informs the
determining of the financial provision has
been constantly raised and been indicated to
the DFFE to presents legal and technical
challenges for the mining industry. The
Minerals Council supplied to DFFE a legal
opinion which sets out the challenges
pertaining to inclusion of VAT also arguing
that VAT is erroneously included in the
methodology of calculation used for
determining financial provision. This point is
elaborated further on the Part B. The legal
opinion that has been endorsed by Senior
Counsel is again attached to this submission
for DFFE consideration.

and would like to manage through the
unilateral and arbitrary inclusion of VAT in the
financial provisioning.
Appendix 4 - Several aspects of concern
remain about the methodology:

The legal opinion has been considered. The
DFFE has also obtained a legal opinion on the
matter which differs from that of the Minerals
Council. It should also be noted that VAT was a
requirement in the Quantum procedures of the
MPRDA. DMRE also indicate that they have
always required the inclusion of VAT in the
calculations.

VAT is to be included.

26.5

OPASA

latent risks is supported by the Minerals
Council however it is recommended that
the language used in the text and
definitions in the proposed 2021
Regulation and in its Appendices, to
achieve consistency and to provide
clarity as to the intention and how the
modelling of latent environmental risk
can be done considering the need to
identify and quantify this risk for
purposes of the calculation. Any
ambiguity around how the costing is to
be done for existing and defined impacts
which are not yet developed but which
will manifest post closure, must be
removed. Revising the language to refer
to latent risk may address the concern.
Note that in the definition of “risk
threshold” there is even reference to The term latent defect has been removed.
“latent defect” which is clearly incorrect.

The comment is noted however it is not
supported by the Department. The identification
of impacts from mining are well understood and
SA has a long history of mining with well qualified
professional mining engineers who employ
advanced modelling technologies to determine
the probability, severity and timeframe for latent
impact to materialise.
Appendix 4 - Under both the Previous It is proposed that the oil and gas A concession has been provided to the oil and
Regulations and Proposed Regulations, new industry in general, and oil and gas gas industry to be able to engage in a parent
operations are required to set aside funds production operations, be exempt from company guarantee, the manner in which the

It is not clear how a latent environmental
impact can be determined to be one that will
manifest post closure. It should be noted that
use of the term "latent" is somewhat
misleading because latent impacts would
probably not known at the time of making an
assessment therefore it is difficult to regulate
for and determine impacts of which a mining
company has no knowledge at the time.

The term latent environmental impacts are
used in regulation 6(c), in regulation
8(1)(f)(cc) in regulation 10(8) and is defined
as impacts which are existing and defined but
not yet developed but “will manifest post
closure”. Whether these are correctly called
latent (rather than being residual)
environmental impacts is also questioned,
however the latent environmental impacts
identified through the risk assessment
process envisaged in the Appendix 3
translate through the modelling, into latent
risks (or liabilities) in a post-closure context,
which in turn, inform the risk profiling and risk
threshold and eventually the sustainable end
state.

risk assessment report using the risk
assessment process and methodology
envisaged in Appendix 3 and for these costs
to inform the Total 2 in Appendix 4 (for new
operations) and the Total 3 in Appendix 5 (for
existing operations).

26.6

TOTAL
ENERGIES
(TEEPSA)

 The “disturbance” for which funds should
be set aside in an offshore development
project typically takes place at the onset
of the project during the construction of
the field.

This poses a challenge for offshore
exploration and production due to the
following reasons:

Under the Proposed Regulations, the
Holders of Exploration and Production Rights
will be required to set aside funds necessary
to fully rehabilitate any environmental harm
resulting from works planned in the next 12month period (including decommissioning,
sealing, plugging and abandonment costs)
regardless of when such decommissioning
activities will take place.

It is for this reason that oil and gas
producers are not required to provide
funds
for
final
rehabilitation,
decommissioning and abandonment
upfront in any other jurisdictions around
the world. Typical arrangements in
other jurisdictions around the world
include the use of a unit-of-production
based contribution in an escrow account
with an international financial institution.
This allows for the operator to build up
to and contribute funds to the final
rehabilitation costs associated with
abandonment and decommissioning in
United States Dollars over time on a first
rank commercial bank’s account with a
minimum long terms credit rating of at
least A+ by S&P or A1 by Moody’s, to
make rehabilitation funds available
when required. The tax-deductible

any the requirement to set aside the full
amount required for final rehabilitation
and decommissioning prior to carrying
i) works planned in the next 12 month period, out the associated works.
in the case of a new operation (taking CPI
In accordance with international best
into consideration); or
practice, it is submitted that oil and gas
ii) works planned in the next 12 month period production operations be permitted to
and works conducted previously in the life of contribute on an a ‘unit-of-production’
the operation, in the case of an existing basis whereby the full financial provision
required for final rehabilitation,
operation (taking CPI into account).
decommissioning and closure be built
up over time from the revenue
generated from production operations,
being fully available by the time the
operation reaches closure.

necessary to fully rehabilitate
environmental harm resulting from:

It is not anticipated at this time to embark on a
new process. The parent company guarantee
will allow for the oil and gas industry to comply.

A concession has been made to allow for a
parent company guarantee.

arrangements are made with the parent
company will be at the agreement between the
mine and the guarantor. The Regulations must
ensure that there is sufficient guarantee
provided that any damage done to the
environment at any given time to rehabilitate.

As a result of these key differences between
the offshore oil and gas industry and other
extractive industries and the massive amount
of costs associated with rehabilitation,
decommissioning, closing and abandonment
of oil and gas operations, the draft scheme
increases the financial burden associated
with the development of any oil and gas
discoveries and becomes a major deterrent
for any commercial development since it

 Furthermore, such infrastructure required
to produce the field will remain in place for
the life of the field and therefore the
rehabilitation,
remediation
or
decommissioning activities is not a
concurrent activity that can be done
during the life an exploration or
production operation. The bulk of such
rehabilitation,
remediation
or
decommissioning can only be conducted
at the end of the life of the operation and
is typically 80% and upwards of the full
decommissioning costs associated with
such operation.
 Offshore oil and gas operations can have
projects life spans which may be
significantly longer than operations in
other extractive industries. It is not
uncommon for production operations to
last more than 60 years.
 The costs of rehabilitation and
decommissioning activities associated
with production operations are much
greater than for other extractive industries
and can easily be in the region of a multibillion rand for larger fields.
This solution was discussed on 26 June
2019 with the National Treasury, who
expressed general support for the use of
this type of modern, flexible, and
internationally recognized financial
provisioning mechanism.

funding is earmarked for the
decommissioning operations only. It is
never required before 50% (minimum)
up to 80% (Maximum) of the field’s
reserves have been produced.

Thungela
Resources
Limited

26.8

27.
27.1

CER

26.7

Appendix 5 -

Furthermore, there is provision for VAT in the
calculation. It is Thungela's view that it is
unclear why VAT is included as VAT will be
claimed by mining companies when
expenses are incurred.

In addition the appendix’s contemplate the
addition of contingency and provisional and
general costs as per the industry standard. It
is unclear at this stage exactly what the
impact of those provisional and general costs
and contingencies would be but they could
add tremendously to the costs.

requires to set aside and freeze huge sums
of money (billions of Rand’s) 50-60 years in
advance of such funds being required and
before any revenue can be generated from
the production of oil or gas.
The formula in Appendix 4 is Total 1 + Total
2 = sum x VAT. The convention is sum + VAT
and we submit that the formula should be
amended to reflect this.
Appendix 4 and 5 - The requirement to
make provision for actual rehabilitation for
the next year of mining activities will be
extremely onerous and unnecessarily so as
the budget for the operations will provide for
such rehabilitation.

APPENDIX 5
It is proposed that the oil and gas The oil and gas industry cannot be exempted
industry in general, and oil and gas from compliance with the Financial Provisioning
production operations, be exempt from Regulations.
the requirement to set aside the full
amount required for final rehabilitation

VAT is to be charged as VAT will be charged by
a third party who would be employed by DMRE
to undertake the rehabilitation, should the holder
fail to do the rehabilitation.

Clarity as to why this additional year is The comment is noted but not supported as it
required to be costed.
there is time between the various assessment
and the State should not need to pay for the
Thungela recommends that this rehabilitation required to be undertaken by the
provision be removed altogether as it holder.
will impose duly onerous requirements
on its costs calculation.

The error has been amended.

Thungela
Resources
Limited

CER

27.2

27.3

The inclusion of provisional and general
costs and contingencies makes it unclear as
what the implications would be. It is not clear
what is required by the industry standards
and this could have extreme costs
implications for operations. Furthermore the
inclusion of VAT adds to the cost
tremendously and once again is
unnecessary.
The formula in Appendix 4 is Total 1 + Total
2 = sum x VAT. The convention is sum + VAT
and we submit that the formula should be
amended to reflect this.

Appendix 5 Clause 2 - The use of a dragline
in strip cut operations is what makes it
feasible, rehabilitation is conducted with a
dragline at a fraction of the cost of a truck and
shovel fleet, where these machines are
available the regulator should allow this
machine to be included in the costing
calculation.

More clarity needs to be sought in
relation to the calculation of financial
and general costs and contingencies
and consideration should be given to the
exclusion of VAT in the formulae.

In accordance with international best
practice, it is submitted that oil and gas
production operations be permitted to
contribute on an a ‘unit-of-production’
basis whereby the full financial provision
required for final rehabilitation,
decommissioning and closure be built
up over time from the revenue
generated from production operations,
being fully available by the time the
operation reaches closure.

and decommissioning prior to carrying
out the associated works.

The error has been amended.

The use of machinery as salvage value cannot
be determined with any level of certainty as it is
based on the quality of the machinery and supply
and demand. Should salvage value be included
in the costing this could be significantly overrate
and result in a shortfall.

It is felt that the calculation is explained.

28.
28.1

Minerals
council

item 1.6.1, the provisions of the founding
documents of the company or trust may only

The Minister is afforded the following powers
in respect of the trust fund and the closure
rehabilitation company:

Section 37A (1)(c) states that distributions
may only be made if the purpose for the
distribution falls within the ambit of the sole
purpose of the trust or if it is in accordance
with section 37A(3) or (4) and section
37A(1)(d). Seeing as none of the sections, as
aforementioned, deal with the payment of
remuneration as stated in item 1.6.2, any
payments made to the fiduciary services
company may be seen to be in violation of
section 37A.

To the extent that management of the
financial provisioning in fiduciary services
company, it will require payment of fees and
in this regard, normal commercial rates for
the provision of the services will have to be
paid. There is some concern that item 1.6.2
of Appendix 6 may be in violation of section
37A, of the Income Tax Act, 58 of 1962, as
amended.

APPENDIX 6
Appendix 6 - The Proposed Regulations It is proposed that the concerns raised in
now state that the Minister is identified as the the left-hand column be noted and
first beneficiary of the company trust and the considered.
holder is identified as the second beneficiary
of the company or trust.

It would be unreasonable not to pay for the
services of a non-employee spending time for
the holder.

Therefore, to the extent that the Minister
orders payments contrary to the trustees and

 The power to control, manage and
administer a trust fund or the company in
terms of the Trust Property Control Act
and/or the Companies Act, respectively, is
given to the trustees and the directors. The
trustees and the directors derive the
capacity and authority to manage a trust
fund and the company, respectively, from
the respective trust deed and the
Companies Act (read together with the
company's constitutional documents).
Furthermore, the law imposes certain
fiduciary duties on either the trustees or the
directors and any provisions contained in a
trust deed or the company's constitutional
documents shall be void in so far as they
would have the effect of exempting a
trustee and a director from or indemnifying
him against liability for breach of trust or the
Companies Act where he / she fails to
show the degree of care, diligence, and
skill as required under the relevant laws.

item 1.7.3 permits the Minister to order
payments to be made from trust or company
after the relevant procedures have been
followed:

item 1.7.1 allows for withdrawals from the
trust or company provided that the Minister
has approved the withdrawal; and

be varied with written approval from the
holder and Minister.

The Minister can order payment only for
rehabilitation which would not be at odds with the
objectives of the trust.

There are set procedures under which the
Minister will make such payment demands which
are addressed in the Regulations.

The Minister’s powers relate only to the
objectives of the trust which is for rehabilitation,
so there can be no change to the objectives for
which the trust has been set up.

29.
29.1

OPASA

Appendix 7 - In accordance with OPASA’s
previous submission, the Proposed
Regulations also provide for the transfer of
financial provision to the Minister upon the
issuing of the closure certificate. However,
section 5 of appendix B states that the
guarantee will lapse on the granting of a
closure certificate in terms of the MPRDA.

Item 1.6.1 provides that for any variation,
Ministerial consent is required. However,
item 1.6.1 does not differentiate between
material amendment or simply administrative
amendments and consequently the Minister
will be required to consent to both
administrative and substantive changes. This
is impractical and would frustrate the trustees
or directors in the execution of their duties in
terms of the Regulations, the constitutional
documents and applicable law.

Furthermore, in terms of the relevant laws,
the Minister may lack capacity and authority
to control the affairs of the trust fund and
company, unless he/she (or his / her
nominee) was appointed as a trustee or
director in such entities and provided with the
requisite powers as the trustee or director to
veto certain actions undertaken by the
company.

the directors' fiduciary duties to the trust and
company, the trustees and directors must
comply with their duties under the provisions
of the Trust Act and the Companies Act.

APPENDIX 7
This is the reason why we do not want to allow a
guarantee to be used for latent impacts.

The Minister acts in the authority as the Minister
when making a demand on the FP, therefore the
Minister should not be a Director or trustee.

Insurance
Industry
stakeholders

29.4

29.3

Insurance
Industry
stakeholders
Insurance
Industry
stakeholders

29.2

Update the Departments Name

The name has been updated.

Appendix 7(1) - n relation to the
responsibility, in terms of the National
Environmental Management Act, 1998 (Act
No. 107 of 1998), as amended and/or
replaced from time to time, (“the
Act”),..............................................................
............... ....... (the “holder”) is required to
determine and provide the prescribed
financial provision to undertake mitigation
and rehabilitation of environmental damage
caused by operations contemplated in
regulation 7 and, 8 and 11, to the
satisfaction of the Minister in accordance
with the provisions of the Financial
Provisioning Regulations, 2021,
promulgated in terms of the Act, or any
legislation or subordinate legislation which
supplements, amends and/or replaces such
regulations or deals with similar or related
matters for such operations known

The use of the words ‘aggregate
maximum’ connotes the possibility of
multiple demands on the guarantee –
definition of aggregate is “whole formed
by separate elements”. However, this is
not in line with the guarantees currently The amendment to the designations have been
issued by guarantors in relation to added.
environmental
rehabilitation,
and
substantial reworking of the regulations
would be required in order to allow for
safeguards should such new types of
guarantees wish to be introduced (and if
any guarantors even wish to issue such
products, given the substantial increase
in administration and risk of fraud). We
would suggest deleting the word
‘aggregate’ unless such substantial

This information is not known at the time
of submitting the financial guarantee
(prior to issuing of environmental
authorisation).
Full name of the signatories and their The reference to regulation 11 has been added
designation to be added.
as requested.

The financial guarantee validity is not
linked to the expiry of the permission,
right or permit.

Appendix 7 - Expiry date of the permission, It is not clear what the relevance of this The expiry date has been removed.
right or permit:
inclusion is, and it has the potential to
lead to confusion, or an impression that
the financial guarantee expires on this
date.

RESPONSIBLE FOR MINERAL
RESOURCES (or his/her successor)

Appendix 7 - MINISTER

29.5

Insurance
Industry
stakeholders

representatives of
.......................................(the bank / financial
institution) as Guarantor, confirm that the
aggregate maximum amount of
R....................................... (amount in
words) (the “Guaranteed Sum”) is available
to the Minister for the purpose of executing
the mitigation and rehabilitation actions
identified in plans the documents
contemplated in regulation 7, 8 and 11
used to determine the prescribed financial
provision for such operations contemplated
in the Financial Provisioning Regulations,
2021, or any legislation or subordinate
legislation which supplements, amends
and/or replaces such Regulations.
Appendix 7(2) – please add the following
words. Subject to compliance by the Minister
with the requirement to give notice as
contained in regulation 13(4) of the
Financial Provisioning Regulations, 2021, or
any legislation or subordinate legislation
which supplements, amends and/or replaces
such Regulations, and in the manner
contemplated in such regulations, the
Guarantor
hereby
unconditionally

signatory) and ...............(full name of
authorised signatory), in our capacity as
...............(designation) and
................(designation) duly authorised

as...................................................................
...........
.......................................................and
situated at (give full description of property)
......................................................................
..... .................................................. or any
applicable part thereof (the “Mine”), and we
……………. (full name of authorised

We propose that specific regulation The reference to regulation 13(5) has been
relating to notice be referred to.
added, the numbering changed, and the second
amendment as requested has been included.
We have included a reference to the
manner in which payment is to be made, The third amendment seems to repeat the
given that payment is to be made into requirements in the Regulations and has not
the master trust rather than to the been included.
Minister.

Plans are specified but not the
template, spreadsheet and master
rates contemplated in regulation 7. We
have suggested a reference to
documents contemplated in regulations
7, 8 and 11.

rework is carried out. . The provision
should instead be aligned with what is
required to rehabilitate the mine and
should rather be called in full and repaid
if not all the monies are used (which is
already provided for).

2.1 the holder has become subject to an
order of court placing him/her/it in or
under sequestration or liquidation (in any
case whether voluntary or compulsory,
provisional or final) or any analogous
order is granted or resolution taken in any
jurisdiction in relation to the applicant or
holder; or
2.2 the holder, liquidator or business
rescue practitioner has:
2.2.1 ceased carrying out the operations
in respect of which this guarantee was
issued for the period of at least a year;
2.2.2 failed to commence or execute its
rehabilitation obligations as described in
any document prepared in terms of the
Financial Provisioning Regulations, 2021,
or any legislation or subordinate
legislation which supplements, amends
and/or replaces such Regulations,
despite having been given notice that it is
required to do so;
2.2.3 failed to provide a satisfactory plan
as contemplated in regulation (13)(4)(b) of
the Financial Provisioning Regulations,
2021, or any legislation or subordinate
legislation which supplements, amends
and/or replaces such Regulations, or has
failed to execute such plan; or

undertakes, as a principal obligation, to pay
to the Minister the Guaranteed Sum, or any
portion thereof, by no later than 30 days after
receipt of a written claim from the Minister (or
made on behalf of the Minister) to do so,
which written claim must state that:

The numbering cross references in the
proposed wording are to be updated
should the numbering in the relevant
regulation be amended, as we have
proposed should occur.

Equally important is the fact that
requiring unconditional on- demand
guarantees without any triggers may
cause insurers to be unable to issue
such guarantees on the current wording
of their reinsurance treaties.

We require that the trigger events be
included in the wording of the template
guarantee as well as in the regulations
themselves. This is important because
the guarantee should reflect all of the
terms of the instrument, and the
guarantor should not need to consider
anything extraneous to the guarantee
itself (including legislation) in order to
determine whether or not the beneficiary
(in this instance the Minister) has
complied with the terms of the
guarantee, and that payment should be
made.

Is the intention to allow for partial calls
on guarantees? See comment above
regarding multiple calls.

Insurance
Industry
Stakeholder

Insurance
Industry
Stakeholder

29.6

29.7

2.3 the holder has failed to provide a
satisfactory alternative arrangement for
financial provisioning as contemplated in
regulation 13(2)(b) of the Financial
Provisioning Regulations, 2021, or any
legislation or subordinate legislation
which supplements, amends and/or
replaces such Regulations.
Appendix 7(3) – Please add the following
words. A claim under this guarantee, in the
circumstances contemplated in the
Financial Provisioning Regulations, 2021
or any legislation or subordinate
legislation which supports, amends
and/or replaces such Regulations may be
instituted by the Minister at any stage
commencing from the date of signature of
this guarantee and must be delivered to the
Guarantor, together with the original
guarantee document, or by complying with
paragraph 5 if the original guarantee
document is lost, at the Guarantor’s address
as provided herein, together with a copy of
the notice sent by the Minister to the
financial institution as contemplated in
Regulation 13(4) of the Financial
Provisioning Regulations, 2021
Appendix 7(4) How does this affect the release of
existing financial guarantees in the case
of an exchange? The Guarantor
requires the return of the original
financial guarantee before releasing the
client of the requirement to pay
guarantee fees.

For a change in Guarantors:

The original can be lost, then there must be
compliance with paragraph 5.

The trigger events have been removed The first amendment has been made, but the
from the guarantee. We have suggested reason for the second amendment is not clear.
that they at least be listed in the
regulation. However, there is extensive
case law on guarantees in South Africa,
and the triggers should properly be
contained in the body of the guarantee,
since a guarantor is not strictly entitled
to look beyond the four corners of the
guarantee in order to determine whether
the beneficiary has complied with the
terms of such guarantee. We would
therefore request that the trigger events
to reinstated with slight amendments
from previous to ensure clarity (along
the lines suggested in relation to
regulation 10, with the proposed new
subregualtion (5).

Insurance
Industry
Stakeholder

Insurance
Industry
Stakeholder

29.8

29.9

1) after the financial institution has paid out
the Guaranteed Sum, should the
Minister call on the guarantee; or
2) on the granting of a closure certificate in
terms of the Mineral and Petroleum
Resources Development Act in respect
of the whole of the operations; or
(c) on withdrawal of this guarantee and
replacement with an alternative financial
vehicle or replacement guarantee,
where relevant; and or

5.1 must be returned to the Guarantor when
making a claim under this guarantee
giving account to the Guarantor in terms of
the Financial Provisioning Regulations,
2021, or any legislation or subordinate
legislation which supplements, amends
and/or replaces such Regulations. or if the
original guarantee document has been lost,
must be accompanied by a statement that
the applicable document cannot be located
and that you indemnify the Guarantor against
any direct loss that it may suffer (other than
as a result of its own negligent or willful act
or omission) as a direct result of such original
document not being returned to it;
Appendix 7(5)(5.2)(c) - This guarantee is
not negotiable nor transferable, and— shall
lapse on the earliest of —

Appendix 7(5)(5.1) - his guarantee is not
negotiable nor transferable, and—

(c) – the guarantor gives sufficient notice
and time for the alternative financial
provision to be set in place or failing that, the

(a) – if you want to allow for multiple claims,
this clause needs to state that it only lapse
upon payment of the maximum Guaranteed
Sum

The lapsing following the cancellation notice
period is also not clear.

The current wording does not clearly The amendment has been made as suggested.
provide for lapsing on replacement with a
new guarantee as contemplated in
paragraph 4 of the guarantee.

If we allow for multiple claims, the
original document is also problematic
and would need to be endorsed each
time a claim is made, and will thereafter
have to be returned to the DMRE, until a
final demand is made, or the guarantee
is replaced or lapses.

Will
original
guarantees
and
corresponding letters still be provided by
the DMRE?
In terms of paragraph 3, the original The amendment has been made as suggested.
guarantee must be returned to the
guarantor when a demand is made
thereon (unless there is compliance with
paragraph 5 if the original is lost). It will
therefore no longer by in the Minister’s
possession when they give account a
year later.

30.2

30.
30.1

Appendix 7 general - This guarantee For completeness.
and/or written claim must be returned to:

Appendix 7(7) -

Sibanye
Stillwater

Alignment of environmental legislation
associated with mine closure - It is strongly
advised to review and align the MPRDA and
NEMA to ensure consistency in the
requirements for issuing a closure certificate
and transfer of funds for latent impact
monitoring/mitigation. The administration of
such funds should be clearly defined and
articulated. It is also recommended that
proposed requirements of the Draft National
Mine Closure Strategy are taken into
consideration during the alignment to ensure

This is being considered though the Strategy on
mine closure and there is cooperation between
DMRE and DFFE around this strategy to ensure
that the strategy and FP Regulations support
each other to achieve the objectives.
The comment is noted.

This clause marked as an offence in
terms of regulation 19(4) and 13(1).
Trigger events must be reinstated in The trigger events are now in the body of the
order for this onerous wording to apply. Regulations and Appendix.

6 months is not practical or fair given This is considered necessary.
that
the
Department
requires
replacement of the financial provision
within 67 days.

minister to claim. The guarantee has to
lapse at the end of the notice period.

GENERAL COMMENTS
Harmony Gold Consideration needs to be given to
Mining
Interconnected mines, transboundary liability
Company
for Financial Provisioning and absence of
rational apportionment of such liability.

29.11 Insurance
Industry
Stakeholders
29.12 Insurance
Industry
Stakeholders

29.10 Insurance
Industry
Stakeholders

d) on the elapsing of the notice period
contemplated in Regulation 13(1) of the
Financial Provisioning Regulations,
2021, or any legislation or subordinate
legislation which supplements, amends
and/or replaces such Regulations; and
Appendix 7(6) – change 6 months to 4
months.

30.3

This may entail establishing legal entities
dedicated
to
underground
water
management, including the pumping of
polluted and extraneous water. Doing so
would also remove the concern that double
funding is provided by holders in cases

Bearing in mind the systems thinking
approach to ESG responsibilities, which is
macro rather than micro in terms of scale, it
may be worthwhile exploring such a system
for managing
underground water in
decommissioned mines around South Africa.

that all aspects of closure are considered.
The inclusion of the S102 (NEMA listing 21D)
and S106 (NEMA listing 21E) processes is of
a concern, and it is recommended that both
are excluded from the Regulations as it
would serve no purpose and would only
result in confusion and additional complexity
to an already intricate and often
misunderstood process.
Harmony Gold ESG and pumping of extraneous All reference to ESG and underground
Mining
water/underground water management
water management and related
Company
activities should be removed from the
In the South African mining industry, Draft Regulations, allowing an ESG
underground water management (which central system thinking approach to post
includes the pumping of extraneous water closure water management at SA mines
post-closure) is done on a localized basis to be developed.
and is, by its very nature, not sustainable.
Mining companies remain liable for
underground water management following
the cessation of mining activities, often
resulting in a situation where environmental
damage is caused as mines fail to discharge
their post-closure obligations.

The planning for closure can fit into a regional
plan and the FP can be calculated in cooperation
with other mines who will form part of the overall
regional closure plan. Should a post mining
economy be achieved through the cooperation
of several mines the costs of rehabilitation per
mine can be reduced and this approach is being
actively pursued in the mine closure strategy.

Please see the response to the comment above.

Water management is a major part of
rehabilitation.

The comment is noted but Section 102
amendments are to be included.

Insurance
Industry
Stakeholders

Insurance
Industry
Stakeholders

Minerals
Council

30.4

30.5

30.6

As a matter of principle, the Minerals Council
is of the view that the Department of Forestry
Fisheries and Environment (DFFE) must
ensure that, insofar as activities and
operations authorized under the MPRDA and
NEMA are concerned, and how these are to
be regulated through the subordinate
regulations on environmental authorizations

The comments are noted but timeframes cannot
be enforce from one Department on another.

The FP Regulations cannot deal with issues
under the Acts.

The Department promotes full
replacement
guarantees
when
submitting additional financial provision
guarantees but this is only possible if the
existing financial provision is returned to
the Guarantor timeously.
The Minerals Council recommends that The comment is noted and the DFFE has a legal
before the finalizing of the amendments team who vet and do due diligence of all
and of these proposed Regulations a legislation prepared by the department.
regulatory due diligence review be
conducted to ascertain the degree of
coherence and alignment in the relevant
laws. One of the areas where there is
misalignment is about the current

This process should be entirely separate to
financial provisioning under the Draft
Regulations and should be regulated by the
NWA.
Security over mining rights and financial Is this allowed in terms of NEMA?
provision assets.
Previously not allowed in terms of
MPRDA.
Not dealt with under these regulations
Return of existing financial guarantees in the The replacement financial provision is
event of an exchange in financial provision. always provided upfront to the
Department ensuring that the liability will
Add in a regulation, or clause in Appendix 7 not fall upon the State.
which specifies a timeline for the Department
to return the previous guarantee to the If the previous financial provision is not
Guarantor for cancellation.
returned to the Guarantor the
applicant/holder incurs additional costs
until returned.

where security has been requested by the
DWS in terms of the NWA, as financial
provision for water management would no
longer be required in terms of the MPRDA.

The amendments being proposed through
the NEMLA Bill that will carry through to the
legislation mentioned above, have not yet

d) Recent amendments made to the NEMA
EIA Regulations 2014 in June 2021 and to
the MPRDA Regulations in November
2020 which have added a layer of
complexity in understanding the proposed
2021 Regulations.

c) Environmental legislation (including the
NEMA and the SEMAs as defined therein,
the NWA, and their regulations),
especially relating to authorizations,
licenses,
permits,
security
and
provisioning for closure liabilities, and
rehabilitation, as well as mechanisms for
the transfer of any environmental liability.

b) Financial legislation (including the Income
Tax Act, 1962, the Value-Added Tax Act,
1991, and the Financial Provisioning
Regulations, made in terms of the NEMA)
related to the making of financial provision
for environmental damage caused by
mining activity.

requirements of section 43 of the
MPRDA and in the NEMA s24P and 24R
about closure and financial provisioning
obligations that relate to maintaining and
retaining of financial provisioning. This
point is also relevant to the
recommendations and comments made
a) Mining legislation such as the MPRDA, in 10 below.
and its regulations.

and/or financial provisioning, the necessary
legislative amendments in terms of NEMA
must give proper effect to the intention by the
legislature and also achieve coherence and
alignment. This includes coherence with,
amongst others:
Closure provision in the Act cannot be aligned
through the FP Regulations and will be
considered through a full legislative review of the
mining and environmental legislation in time.

30.7

Minerals
Council

Clear alignment therefore is needed with the
relevant closure regulations 56- 62 under the
MPRDA regulations and when a closure
certificate is applied for under s43 of the

been settled and this makes it extremely
difficult to ascertain whether and to what
extend the necessary coherence and
alignment about the subordinate regulations
and in particular the Proposed 2021
Regulation is achieved.
Closure issues that require clarification Minerals Council supports the position The support is noted.
that the issuing of a closure certificate
for financial revisioning purposes
should end the environmental
The proposed 2021 Regulations closure responsibilities and liabilities of the
requirements must be understood in the holder as is currently envisaged by
context of the MPRDA and in particular section 43 of the MPRDA. Provided this
section 43 that regulates the closure of closure has been achieved through a
responsible integrated approach (which
mines.
the regulatory framework requires), this
Council supports that there should be proper would be consistent with international
planning to deal with the closure of an practices relating to exoneration on
operation, at the initial stage of the closure. Refer here to ICMM Integrated
authorization of the operation as well as Closure Good Practice (2019). The
during its operational life, including when the sections 24P(5) and 24R(2) of NEMA
mineral has been mined out. Section 43(1) of should therefore be amended to remove
the MPRDA provides for holders to remain any contradictory meaning. The NEMLA
responsible for environmental liabilities until Amendment Bill envisages changes to
the issuing of a closure certificate by the these sections.
Minister responsible for mineral resources.
The steps towards closure including dealing
with environmental and socio-economic
issues and how the application for a closure
certificate affects the obligations surrounding
the making and retaining of financial
provision are set out in the MPRDA and its
regulations.

30.8

Minerals
Council

The MPRDA and NEMA must therefore
ensure this consistency and reflect the
position the legislature intends for the coming
to end of statutory liability for environmental
impacts once the closure certificate is issued.
It should be clearly set out in both these
empowering statutes, and the Proposed
2021 Regulations should provide the detail
for this eventuality and what happens to the
funds once the operation that is the subject
of the closure certificate application is finally
closed, and the certificate is issued.
Tailoring of transitional provisions Existing operations with mining rights that
predate the coming into effect of the
proposed 2021 Regulations must be given
an opportunity to transition and align with the

MPRDA. What happens with regard to the
liabilities once the closure certificate is given,
and issues such as the return or retaining of
the financial provision as is contemplated in
section 43(6) of the MPRDA, how the return
or retention must be done, and how this is
construed in the context of sections 24P(1)
and (5) and section 24R(2) of NEMA which
also deal with the continued responsibility for
environmental liabilities post the closure
certificate and the need for maintaining or
retaining of the financial provision by the
holder for post closure environmental
liabilities, are key aspects. The issue as to
whether there is perpetual liability for a holder
of mining rights notwithstanding being issued
with a closure certificate and when it comes
to environmental liability has long been a
concern.

An inclusion of an arrangement to take care of
when a holder is transitioning to another vehicle
has been included.

It is known that there is a misalignment between
the MPRDA and NEMA around the liability after
closure, however this cannot be dealt with
through the FP Regulations, but will be dealt with
through a detailed legislative review of the
mining and environmental legislation.

There is no intention to be returning funds after
the closure certificate is issued as the State will
require funds to maintain the rehabilitation into
perpetuity. Funds set aside should be accurately
calculated.

The MPRDA is clear that once the closure
certificate is issued the liability passes to the
State.

30.9

Similarly, for existing holders that could find
themselves in a position where any excess
financial provision exists, for them to be able
to reconsider their vehicles, draw down if
appropriate or make any other arrangements
related to financial provision.
Harmony Gold Underground
water
management/
Mining
pumping of extraneous water
Company
Section 30 of the National Water Act, 36 of
1998 (“NWA”) states that “a responsible
authority may, if it is necessary for the
protection of the water resource or property,
require the applicant to give security in
respect of any obligation or potential
obligation arising from a license to be issued
under this Act.” This security can take the
form of a letter of credit from a bank, a surety
or bank guarantee, a bond, an insurance
policy, or any other appropriate from of
security.

new requirements. This transition must be
allowed for on the basis that proper
consideration to be given to existing
operations, their chosen vehicles that are
already in place, as well as the methods used
for calculating the provision, that were
informed by the choices that were available
to them at the time. For this reason, there
must be flexibility given in the transitionary
regulatory regime that would allow a longer
lead time on a case-by-case basis for the
holders in such operations to reach the new
required regulatory regime without penalizing
them.

All references to “the ongoing pumping This can be motivated in the calculation.
and treatment of polluted or extraneous
water…. “ should be followed by the
words “except where security has
already been provided in terms of
Section 30 of the NWA.

Please see the response to this above.

A longer lead time based on a case by case
basis is not possible or desirable.

30.11 IMPACT
AFRICA

30.10 ASPASA

 the nature of offshore oil and gas
exploration and production operations are
such that it is largely not necessary to

For oil and gas developments:

Furthermore, the pumping of extraneous
water is a known impact where it is applicable
and as such is “residual” rather than “latent”.
It is noticed that there is no mention to repeal
the sections the MPRDA that deals with
closure, as Section 43 of the MPRDA will be
a duplication of the process.
As an industry, we have concerns that the
Proposed Regulations, being designed for
hard-rock mining, are not well suited to the
very different circumstances that exist for oil
and gas.

There may thus be situations where a mining
company is required to provide security
under the NWA and the financial provision
under the Financial Provision Regulations
for the pumping of extraneous water and
underground water management post –
closure. This would effectively result in
double funding. Alignment between the
NWA and the Draft Regulations is therefore
required in this regard.

It is therefore apparent that a form of financial
provision, in the form of the security in
section 30, is sometimes required under the
NWA. This security may conceivably be for
inter alia the pumping of extraneous water or
other forms of underground water
management.

Whatever the rehabilitation requirements are,
that is what the rehabilitation plans must
address. The upfront costing issues are

This concern is noted but not supported.

It is anticipated that the closure plan of the FP
Regulations could be the closure plan required
by the MPRDA.

The amendments made to the NEMA Act has
facilitated the Minister responsible for water
affairs accessing the FP to ensure the protection
of water. There would therefore be no need for
additional securities to be requested.

As currently drafted, there is a real
eventuality that the Proposed Regulations
will particularly disadvantage small
companies, private companies, South

The result of these key differences between
the offshore oil and gas industry and other
extractive industries is that under the
Proposed Regulations oil and gas right
Holders will be required to set aside sums of
money for rehabilitation for long periods in
advance of such funds being required at the
very start of a project and well before any
production revenue has commenced.

conduct any material rehabilitation,
remediation, or decommissioning activity
during the life of an exploration or
production operation, and once a
production platform or other installation is
in place. The bulk of such activities
(upwards of 80% of decommissioning
costs associated with such operations) will
only be conducted at the end of the life of
the operation.
 offshore oil and gas operations have
project life spans which may be
significantly longer than operations in other
extractive industries. It is not uncommon
for production operations to last between
30-60 years.
 the costs of rehabilitation and
decommissioning activities associated with
oil and gas production operations are
generally much greater than in other
extractive industries (easily billions of rand
in each case).
A key principle of financial provisioning must be
that funds are available to rehabilitate any
damage done to the environment at the current
time. Sustainability of operations is another
important factor, all operations must be
sustainable to be approved and FP is part of the
sustainably of mining which is known upfront.

addressed through the concession to allow for a
parent company guarantee for oil and gas.

A proposed solution for consideration is to
adopt the method used successfully in
existing mature petroleum regions as
outlined above and require participants in the
offshore oil and gas industry to set aside
funds as financial provision for environmental
rehabilitation and remediation on a unit-ofproduction basis, whereby each Holder or
Applicant is required to set aside funds from
the point at which the operations of the

In other oil and gas producing jurisdictions
around the world, oil and gas producers are
not required to provide funds for final
rehabilitation,
decommissioning
and
abandonment prior to production. The
international standard in place around the
world is instead for oil and gas producers
contribute to a fund over time, typically
beginning to pay into the fund once a fixed
percentage (often 50%) of the fields
recoverable reserves having been depleted,
with the result that by the time rehabilitation
funds are required, they are fully available
(having been saved out of revenue
generated).

Various JV partners in the industry would not
be able to obtain PCGs, and as a result the
costs of upfront financial provision would act
as a barrier for participation in the upstream
industry.

African and BEE Companies and render
many oil or gas production projects in South
Africa both non-viable economically and to
Joint Ventures.

30.15 Department of
Environmental
Affairs
and

30.14 Department of
Environmental
Affairs
and
Development
Planning

30.13 Department of
Environmental
Affairs
and
Development
Planning

30.12 CER

Holder or Applicant reach a determine
threshold of total anticipated production (we
suggest 50 to 70% of depletion of
recoverable reserves). Funds would be
deposited it in an escrow account held by a
recognised financial institution thereby
ensuring that funds for decommissioning and
rehabilitation are provided by all participants
for well in advance of their requirement in
satisfaction of the Governments objective to
ensure and secure rehabilitation funds for
extractive projects.
We submit that the risk threshold used in the
appendices need to be different for mining vs
oil and gas activities. The vast differences in
the impacts caused by each should warrant
a more nuanced threshold and calculation of
financial provisions used in the Regulations.
The draft Regulations pertaining to Financial
Provisioning for the Mitigation and
Rehabilitation of Environmental Damage
caused by Reconnaissance, Prospecting,
Exploration, Mining or Production Operation
(the draft Regulations) are supported in
principle, subject to the comments and
recommendations set out in this document.
It is acknowledged that regulating financial
provisioning in the mining sector is a complex
issue.
The efforts of the Department of Forestry,
Fisheries, and the Environment in
addressing this complex subject are also
acknowledged.
Clarity on post-mining period - The draft
Regulations do not appear to provide any
clarity on the duration of the post-mining
period for which financial provisioning must
Amend the draft Regulations to provide There will be no timeframe provided, the
clarity on the duration of the post-mining timeframe will be as required by the risks posed
period for which financial provisioning by the mine.
must be provided

The comment and support is noted.

The comment and support is noted.

The comment is noted but not supported as the
risk threshold is assessed the nuance is
therefore achieved through the assessment.

30.18 Thungela
Resources
Limited

30.17 Thungela
Resources
Limited

30.16 Thungela
Resources
Limited

Development
Planning

For example, the long-term monitoring, as
referred to in Appendix 3, is an essential part
of managing latent, impacts. However,
without an understanding of the period for
which such monitoring must be done,
financial provisioning will be a challenge.
The retention of these onerous requirements
pertaining to the calculation of financial
provision, which were introduced by the
Financial Provision Regulations, 2015
(albeit, limiting their applicability to more
invasive operations), will result in a
significant increase in the financial provision
required for environmental liability from
mining companies. This will in turn likely
significantly increase the costs of maintaining
the financial provision and adversely affect
the financial position of mining companies,
like Thungela. The costs of maintaining
financial provision in line with the more
onerous requirement will have a tremendous
unnecessary strain on the finances
especially of marginal mines which could
cause such mines to become non-profitable.
Mining companies such as Thungela have
included ongoing, concurrent or annual
rehabilitation as part of their operational
costs.
Thungela does not, however, support the
inclusion of water treatment and water
management liability in the calculation of

be provided. A common understanding of
this period is important as this will inform
financial provisioning requirements for
monitoring, management, and mitigation of
latent impacts.

There should be recognition of this
inclusion in the financial books of the
relevant entity as part of the operational
costs.
Mechanisms should be incorporated in
the determination and calculation of
water liability. These mechanisms would

It is proposed that the Minister and the
Department of Forestry, Fisheries and
the Environment together with the
Department of Mineral Resources and
Energy review and reconsider the
imposition
of
these
onerous
requirements pertaining to the
calculation and determination of
financial provision.

The calculations will take into consideration past
rehabilitation as the area to be rehabilitated and
the associated costs would be reflective of the
rehabilitation undertaken.
The comment is noted however water treatment
is a key concern in rehabilitation and has always

The comment is noted but not supported as
mining must be sustainable and there must be a
sustainable post-closure economy left behind to
support communities.

The holder will be responsible until the closure
certificate is issued and the funds for latent
impacts transferred to the Minister.

a) or 2-years rather than 10-year outlook on
financial provisioning.
b) 3 year opposed to an annual audit cycle
period (also refer to comment made under
point 6).
c) Ability to withdraw excess funds by mining
companies (refer to point 5 for concerns
raised).
d) Removal of CPI + 2% from the calculation
methodology; and

The differentiated approach for low-risk
enterprises and the inclusion of a calculation
methodology for provision for new and
existing mines.
30.20 Department of Language and drafting practices - The To improve the text, it is recommended These matters have been dealt with.
Environmental draft Regulations contain language and that the legislative drafter review the
Affairs
and drafting errors.
draft Regulations using generally
Development
accepted Commonwealth legislative
Planning
 Some of the errors are as follows (this is drafting practices, as well as enlist the
support of a language practitioner
not a closed list):
 Some of the headings contain articles (e.g., familiar with these practices,
the / an): e.g., draft regulations 7 and 16).
 In certain instances, a hyphen is used
instead of an em dash: e.g., the definition
of “holder”.

30.19 Sibanye
Stillwater

financial provision as currently set out in the include the applicability of discounts and been required to be included in the FP
Proposed Financial Regulations, 2021.
the use of alternative technology for the calculation under the MPRDA.
treatment and remediation of water
liability.
Positive outcomes of the proposed
Regulations - Although Sibanye-Stillwater is
The positive aspects are noted.
of the opinion that some critical aspects are
not fully addressed yet, it must acknowledge
some positive outcomes in the draft
regulations.

30.21 Sasol

o With the requirement to cede the provision
to the minister at closure, and after receipt of
a closure certificate, we assume this would
be a walk away solution for the company. In
this case there must be alignment in
substantive law. If the Department of Mineral
Resources (DMRE) does not adequately
address the latent risks even though the
funds were sufficient, it is then not clear who

 In certain instances, vague language is
used e.g., the word “unusual” in the
definition of “incident”.
 The letter of a paragraph and the brackets
enclosing the letter do not appear in italics
in the draft Regulations, e.g., the definition
of “holder”.
 The draft Regulations contain errors in
spacing e.g., draft regulation 7(1).
 Certain time periods should be addressed
in words and not in numbers e.g., see the
references to “7 days” in draft regulations
13(2)(a), “1 year” in draft regulation 14(4)
and “5 days” in draft regulation 16(2) (the
convention is that numbers one to nine
should be expressed in words).
 In certain instances, punctuation marks are
omitted e.g., a comma should be inserted
after “2021” in draft regulation 22.
There is a need for alignment between the
National Environmental Management Act
and the Mineral and Petroleum Resources
Development Act regarding the issuing of
closure certificates and the concept of
transferred liability vs perpetual liability even
after closure.

The latent risks are modelled so there should be
sufficient funds to cover the costs.

After the closure certificate is issued, the
remaining funds to maintain the rehabilitation is
transferred to the Minister and the liability
passes to the State in terms of the MPRDA.

This matter cannot be dealt with through the FP
Regulations and will be considered through a
future detailed legislative review.

o The regulations are silent on the issue of
partial closure. An operation like Sasol that
has consolidated its mining rights, is in a
position where there is no benefit to close
and demolish current defunct operations as
the larger right will still be operational. The
way these regulations are structured
currently is that it incentivises the applicant to
apply for several small rights, and for mines
to be assessed in isolation. This goes against
the recently published Regional Mine
Closure Strategy (2021) which is advocating
for integration beyond Environmental
Management Plan (EMP) and mining rights
boundaries. It is recommended that the
regulation outlines an approach for partial
closure.

o The role of Department of Water and
Sanitation and their powers in relation to
using the funds post closure must be clarified
and clearly laid out in the regulation.

would be liable, which the regulation needs
to provide clarity on.

DMRE does not provide several permits to one
holder when they are interlinked.

The comment is noted and the Minister
responsible for water affairs can utilise the funds
for water management.

