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ACCESS AND BENEFIT-SHARING (ABS)

ACCESS TO GENETIC RESOURCES AND THE

FAIR AND EQUITABLE SHARING OF BENEFITS

ARISING FROM THEIR UTILIZATION

The “fair and equitable sharing of the benefits arising out of the
utilization of genetic resources” is one of the three overall objec-
tives of the Convention on Biological Diversity (CBD) along with the
conservation of biodiversity and the sustainable use of the compo-
nents of biodiversity. The CBD, inits article 15, sets out principles
and obligations of Parties related to access to genetic resources
and the fair and equitable sharing of benefits arising out of the
utilization of genetic resources, on the basis of prior informed

consent and mutually agreed terms.

The CBD establishes that a person or institution seeking access
to genetic resources in a foreign country should seek the prior
informed consent of the country in which the resource is located.
Moreover, the person orinstitution must also negotiate and agree
on the terms and conditions of access and use of this resource.
This includes the sharing of benefits arising from the use of this
resource with the provideras a prerequisite for access to the genet-

icresource and its use.

Conversely, countries, when acting as providers of geneticresourc-
es, should create conditions to facilitate access to their genetic
resources for environmentally sound uses and not impose restric-

tions that run counter to the objectives of the CBD.

Geneticresources, whether from plant, animal or micro-organisms,
are used for a variety of purposes ranging from basic research to
the development of products. Users of genetic resources include

research and academicinstitutions, and private companies operat-
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ing in various sectors such as pharmaceuticals, agriculture, horti-

culture, cosmetics and biotechnology.

In some cases, traditional knowledge associated with genetic
resources that comes fromindigenous and local communities (ILCs)
provides valuable information to researchers regarding the partic-
ular properties and value of these resources and their potential use
forthe development of, for example, new medicines or cosmetics.
According to article 8j of the CBD: Parties shall respect, preserve
and promote the knowledge, innovations and practices of ILCs
relevantto biological diversity, with the approval and involvement
of the holders of such knowledge and encourage the equitable
sharing of benefits arising from its use.

EXAMPLES OF USES:

» Thedevelopment of compounds called Calanolides,
derived from the latex of a tree (Calophyllum species)
found in the Malaysian rainforest, as a potential
treatment for HIV (type 1) and certain types of cancer.

» Theuseofindigenous plantresources for breeding
programmes and cultivation, e.g. the so-called
“Mona Lavender”, a hybrid of two Plectranthus species
indigenous to South Africa, is now commercially
available as an ornamental plant throughout Europe,
the US and Japan.

» Theuse of therapeutic properties of a small perennial herb
Trichopus zeylanikus, known as Sathan Kalanja or Arogyappa-
cha, locally and traditionally consumed to reduce fatigue.

Benefits derived from the use of geneticresources may include the

sharing of the results of research and development carried out on

geneticresources, the transfer of technologies which make use of




those resources, and participation in biotechnological research
activities. Benefits may also be monetary when products based on

genetic resources are commercialised.

EXAMPLES OF BENEFIT-SHARING:

» Research exchanges: aresearcher from a provider country
collaborates with research staff from the user country.

»  Collaborative research: aresearcher from a user country
employsindigenous and local community research assistants
from the provider country.

»  Provision of equipment, improvement of infrastructure
and sharing of technologies: the user of genetic resources
sets up laboratories or a drug manufacturing facility in the
provider country.

» Payment of royalties: royalties generated from the commer-
cialization of a product based on genetic resources are
shared between the provider and the user of genetic
resources and associated traditional knowledge.

»  Preferential access for the provider country to any medicine
derived from genetic resources and associated traditional
knowledge: preferential rates to purchase medicine.

» Jointownership of intellectual property rights (IPRs): when
the user and provider of genetic resources seek joint owner-
ship of IPRs for patented products based on the genetic

resource used.

MAIN ABS ACHIEVEMENTS UNDER THE CBD

THE BONN GUIDELINES

In 2002, the Bonn Guidelines on access to genetic resources
and the fair and equitable sharing of the benefits arising from
their utilization were adopted by the Conference of the Parties to
the CBD at its sixth meeting in The Hague. These voluntary guide-
lines guide both providers and users of genetic resources in the
implementation of the access and benefit-sharing provisions of

the Convention.

They were adopted to assist Parties when establishing administra-
tive, legislative or policy measures on access and benefit-sharing
and/or providers and users when negotiating agreements for

access to genetic resources and benefit-sharing.

Forexample, they address the steps of the access and benefit-shar-
ing process, by providing guidance with respect to procedures that
can be established in a provider country in order to obtain access
to genetic resources. They also provide an indicative list of typical

elements for inclusion in access and benefit-sharing agreements
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regarding the conditions of access and use of genetic resources
and, in addition, they provide guidance with respect to the roles

and responsibilities of providers and users of genetic resources.

The Bonn Guidelines are available in the 6 UN languages at

www.cbd.int/abs/bonn.

THE NAGOYA PROTOCOL ON ACCESS AND BENEFIT-SHARING
The Nagoya Protocol on Access to Genetic Resources and the Fair
and Equitable Sharing of Benefits arising from their Utilization to the
Convention on Biological Diversity was adopted on 29 October2010
by the Conference of the Parties at its tenth meeting, in Nagoya,
Japan. It stems from a call to action by the World Summit on
Sustainable Development (Johannesburg 2002), later acted upon
by the Conference of the Parties to the CBD in 2004, to negoti-
ate within the framework of the CBD an international regime to
promote and safeguard the fair and equitable sharing of benefits
arising out of the utilization of genetic resources. The Ad Hoc
Open-ended Working Group on Access and Benefit-sharing estab-
lished by the COP met eleven times from 2005 to 2010 to negotiate
the text of the Nagoya Protocol.

Further information on the Nagoya Protocol is available on an
additional fact sheet entitled “The Nagoya Protocol on Access and

Benefit-sharing” posted on the CBD Website at www.cbd.int/abs.
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THE NAGOYA PROTOCOL ON ACCESS AND BENEFIT-SHARING

WHAT IS THE NAGOYA PROTOCOL

AND WHAT IS ITS OBJECTIVE?

The Nagoya Protocol on Access and Benefit-Sharing is a new
international treaty adopted under the auspices of the Conven-
tion on Biological Diversity (CBD) in Nagoya, Japan on 29 October
2010. Its objective is the fair and equitable sharing of benefits
arising from the utilization of genetic resources, thereby contri-
buting to the conservation and sustainable use of biodiversity
and implementing the three objectives of the CBD. The Nagoya
Protocol will enter into force when 50 countries ratify it.

WHY IS THE NAGOYA PROTOCOL IMPORTANT?
The Nagoya Protocol will create greater legal certainty
and transparency for both providers and users of genetic resour-
ces by:
»  Establishing more predictable conditions for access
to genetic resources
» Helpingtoensure benefit-sharing when genetic resources
leave the contracting Party providing the genetic resources

By helping to ensure benefit-sharing, the Nagoya Protocol
creates incentives to conserve and sustainably use genetic
resources, and therefore enhances the contribution of biodiver-
sity to development and human well-being.

WHAT DOES THE NAGOYA PROTOCOL COVER?

The Nagoya Protocol applies to genetic resources that are
covered by the CBD, and to the benefits arising from their utili-
zation. The Nagoya Protocol also covers traditional knowledge
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(TK) associated with genetic resources that are covered by the
CBD and the benefits arising from its utilization.

WHAT ARE THE CORE OBLIGATIONS OF THE NAGOYA
PROTOCOLWITH RESPECT TO GENETIC RESOURCES?
The Nagoya Protocol sets out core obligations forits contracting
Parties to take measures in relation to access to genetic resour-
ces, benefit-sharing and compliance.

ACCESS OBLIGATIONS

Domestic-level access measures are to:

» Create legal certainty, clarity and transparency

»  Provide fairand non-arbitrary rules and procedures

»  Establish clearrulesand procedures for prior informed
consent and mutually agreed terms

»  Provideforissuance of a permit or equivalent when access
is granted

» Create conditions to promote and encourage research
contributing to biodiversity conservation and
sustainable use

» Paydueregardto cases of present orimminent emergen-
cies that threaten human, animal or plant health

»  Considerthe importance of genetic resources for food and
agriculture for food security

BENEFIT-SHARING OBLIGATIONS

Domestic-level benefit-sharing measures are to provide for the
fair and equitable sharing of benefits arising from the utiliza-
tion of geneticresources, as well as subsequent applications and
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commercialization, with the contracting Party providing genetic
resources. Utilization includes research and development on
the genetic or biochemical composition of genetic resources.
Sharing is subject to mutually agreed terms. Benefits may be
monetary or non-monetary such as royalties and the sharing of

research results.

COMPLIANCE OBLIGATIONS

Specific obligations to support compliance with the domestic

legislation or regulatory requirements of the contracting Party

providing genetic resources, and contractual obligations reflec-
ted in mutually agreed terms, are a significant innovation of the

Nagoya Protocol. Contracting Parties are to:

»  Take measures providing that genetic resources utilized
within their jurisdiction have been accessed in accordance
with priorinformed consent, and that mutually agreed
terms have been established, as required by another
contracting Party

» Cooperatein cases of alleged violation of another contract-
ing Party’s requirements

»  Encourage contractual provisions on dispute resolution in
mutually agreed terms

» Ensureanopportunity is available to seek recourse under
their legal systems when disputes arise from mutually
agreed terms

» Take measuresregarding access to justice
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»  Take measuresto monitor the utilization of genetic
resources including by designating effective checkpoints
atany stage of the value-chain: research, development,

innovation, pre-commercialization or commercialization

HOW DOES THE NAGOYA PROTOCOL ADDRESS
TRADITIONAL KNOWLEDGE ASSOCIATED WITH
GENETICRESOURCES AND GENETIC RESOURCES
HELD BY INDIGENOUS AND LOCAL COMMUNITIES?
The Nagoya Protocol addresses traditional knowledge associ-
ated with genetic resources with provisions on access, benefit-
sharing and compliance. It also addresses genetic resources
where indigenous and local communities have the established
right to grant access to them. Contracting Parties are to
take measures to ensure these communities’ prior informed
consent, and fair and equitable benefit-sharing, keeping in
mind community laws and procedures as well as customary

use and exchange.

TOOLS AND MECHANISMS

TO ASSIST IMPLEMENTATION

The Nagoya Protocol’s success will require effective imple-

mentation at the domestic level. A range of tools and mecha-

nisms provided by the Nagoya Protocol will assist contracting

Parties including:

»  Establishing national focal points (NFPs) and competent
national authorities (CNAs) to serve as contact points
forinformation, grant access or cooperate on issues
of compliance

»  AnAccessand Benefit-sharing Clearing-House to share
information, such as domestic regulatory ABS require-
ments or information on NFPs and CNAs

»  Capacity-building to support key aspects of implementa-
tion. Based ona country’s self-assessment of national
needs and priorities, this can include capacity to:

Develop domestic ABS legislation
to implement the Nagoya Protocol
Negotiate MAT

Develop in-country research
capability and institutions

» Awareness-raising

»  Technology Transfer

» Targeted financial support for capacity-building and devel-
opment initiatives through the Nagoya Protocol’s financial
mechanism, the Global Environment Facility (GEF)
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